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Gen.  No.   9942. 


(A 


As.  Ho.  18. 


IN  THE 
APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
OCTOBER  TERM,  A.  D.  1944. 


^ 


BERNADIHE   BISSEKUMER, 

Plaintiff -Appellant, 

vs. 

ROGER  BISSEKUMER, 

Defendant- Appellee. 


Appeal  fron 
Circuit  Court, 
Winnebago  County. 


WOLFE,  —      J. 

At  the   time   this    suit  was  started  in  the   circuit 
court   of  Winnebago   County,    there  was   pending  in  this   court 
case  Ho.   9,933  in  which  the   same  parties  were  involved  in  the 
same  relative  position  which   they   occupy  in  this   case.      In  the 
former  case  on  appeal   the  plaintiff  lost   the  suit  for  a  divorce 
in   the   lower  court  and  appealed  from  the   judgment   thereof,    and 
after  notice  of  appeal  had  been  served,    the  plaintiff  filed  a 
verified  petition  asking  the  circuit   court   to  give  her  the 
custody  of  Mary  Margaret   Bissekumer,    Betty  Ann  Bissekumer  and 
Rogene  Bissekumer  during    the  pendency  of  the   appeal,    and  suit- 
able  support  money  for  the    children  and  equitable  alimony  for 
support  money  for  the   plaintiff  during   the  pendency  of  the 
appeal,    and  also  money  which  would  be  sufficient    to   pay  the 
petitioner's   appeal.      To  this  petition,    the  defendant -appellee 
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2. 
filed  a  motion,  which  is  as  follows:   "Now  comes  Roger  Bisse- 
kumer,  defendant-appellee  in  the  above  entitled  cause,  by 
Welsh  and  Welsh,  his  attorneys,  and  moves  the  Court  that  the 
petition  heretofore  filed  in  this  cause  on  July  21,  1943  be 
stricken  from  the  files  for  the  reasons: 

"Paragraph  1:   In  Paragraph  1  of  the  petition,  it 
expressly  states  that  the  plaintiff -appellant  filed  her  notice 
to  the  Appellate  Court  for  the  Second  District  of  Illinois,  and 
praecipe  for  transcript  of  the  record  of  proceedings,  thereby 
perfecting  the  appeal  under  terms  of  the  Civil  Practice  Act 
of  the  State  of  Illinois  and  transferring  this  cause  to  the 
Appellate  Court  for  the  Second  District  of  Illinois  as  of  the 
date  of  filing  of  Notice  of  Appeal,  the  Trial  Court  or  the  Cir- 
cuit Court  of  Winnebago  County,  Illinois,  thereby  losing  any 
jurisdiction  to  enter  any  further  orders  of  any  kind  or  character 
in  this  cause  from  the  date  of  the  perfection  of  the  appeal  by 
the  plaintiff -appellee. 

"Paragraph  2:   The  Trial  Court  or  Circuit  Court  of 
Winnebago  County,  Illinois,  upon  the  dismissal  of  the  complaint 
for  divorce  for  want  of  equity,  lost  all  jurisdiction  to  hear 
and  determine  any  question  or  questions  in  relation  to  custody 
of  children,  alimony,  either  temporary  or  permanent,  costs 
and  expenses  of  appeal,  solicitors'  fees  or  determination  of 
the  right  of  possession  of  the  personal  property,  which  matters 
are  the  subject-matter  of  the  petition  to  which  this  motion  is 
filed. 
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"Paragraph  3:   The  Trial  Court  or  Circuit  Court 
of  Winnebago  County  has  lost  any  and  all  jurisdiction  to  enter 
any  orders  of  any  kind  or  character  in  this  cause  until  this 
cause  has  been  remanded  or  transferred  from  the  Appellate  Court 
of  the  Second  District  of  Illinois  "by  the  proper  mandate  or 
remanding  order. " 

The  court  sustained  the  motion  to  strike  and  found 
in  his  decree  that  because  the  plaintiff  in  the  divorce  case 
had  taken  an  appeal  to  the  Appellate  Court,  the  circuit  court 
then  lost  all  jurisdiction  to  grant  relief  of  any  kind,  or 
character,  or  for  any  purpose,  under  par.  16  of  ch.  40  of  the 
111.  Rev.  Stat.  (Jones  111.  Stats.  Ann.  109.183). 

Whether  the  trial  court  was  justified  in  dismissing 
the  petition  for  the  reasons  stated  is  immaterial.   In  the  case  of 
Buehler  vs.  Buehler,  373  111.  p.  636,  the  same  question  was 
before  the  Supreme  Court,  we  find  this  language:   ""No  authority 
has  been  furnished  authorizing  the  Appellate  Court  to  fix 
solicitors'  fees  where  the  wife  prosecutes  the  appeal.   The 
statute,  (111.  Rev.  Stat.  1939,  chap.  40,  par.  16,)  provides  that 
in  case  of  an  appeal  by  husband  or  wife  the  court  in  which  the 
decree  or  order  is  rendered  may  require  the  payment  of  money 
for  his  or  her  defense  pending  the  appeal.   The  appeal  to  the 
Appellate  Court  was  taken  by  the  wife.   The  statute  does  not 
authorise  alimony  or  solicitors'  fees  for  appellant 's  solicitor 
but  only  for  defense  pending  an  appeal." 

Under  our  present  statute  the  appellant  was  not  entitled 
to  an  allowance  for  solicitors'  fees  for  her  appeal  in  her  divorce 
proceedings  where  she  was  the  appellant. 

The  judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 
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APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY. 


WILLIAM  LORIMER,  JR.,  Administrator 
of  the  Estate  of  vVilliam  Lorimer,  De- 
ceased; LA  SALLE  STREET  TRUST  &   SAV- 
INGS BANK,  a  Corporation;  THOMAS 
MCDONALD;  LOUIS  H.  PUCK,  Superin- 
tendent of  Insurance  of  the  otate  of 
New  York,  as  Liquidator  of  National 
Surety  Company,  Maryland  Casualty 
Company,  Massachusetts  Bonding  and 
Insurance  Company,  individually  and 
as  Assignee  of  the  Claim  of  Aetna 
Casualty  Company, 

Appellants, 

v, 

ROSEHILL  CEMETERY  COMPANY,  a  Corpora- 
tion; CHICAGO  TITLE  &   TRUST  COMPANY. 
Receiver  of  the  LaGalle  Street  Trust 
&  Savings  Banks  CHICAGO  TITLE  &  TRUST 
COMPANY,  Individually,  a  Corporation; 
CHARLES  W.  DEMPSTER,  Individually  and 
as  Trustee  under  the  Last  T.'ill  and 
Testament  of  Wesley  Dempster,  Deceased! 
JOHN  B.  VERCOE.  Individually  and  as 
Trustee  under  £he  Last  Will  and  Testa- 
ment of  Arthur  W.  Vercoe,  Deceased; 
V/ILHELMINA  PITCHER;  the  Unknot  Heirs 
and  Devisees  of  3arah  J.  Dempster, 
Deceased, 

ppellees,    } 

MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiffs  filed  their  complaint  against  defendants  and, 
later,  an  amendment  to  the  same.  Defendants  filed  motions  to 
strike  and  to  dismiss  the  complaint,  setting  up  a  number  of 
grounds  in  support  of  the  motions.  The  trial  court  sustained 
the  motions  upon  one  of  the  grounds  set  up  therein,  viz.,  that 
Section  11  of  the  Banking  Act  vested  exclusively  in  the  receiver 
appointed  by  the  auditor  of  public  accounts  the  cause  of  action 
set  up  in  the  complaint  as  amended  and  that,  therefore,  plain- 
tiffs had  no  right  to  institute  and  maintain  the  proceedings. 
Plaintiffs  electing  to  stand  by  the  complaint  as  amended  the 
trial  court  entered  the  order  from  which  they  have  appealed. 

The  opinion  rendered  by  the  trial  court,  in  ruling  upon 
the  motions,  gives  a  full  and  fair  statement  of  the  pleadings, 
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Savings  Bank} 

"(d)  that  the  LaSalle  Street  Trust  and  Savings  Bank  was 
the  successor  in  interest  by  assignment  of  all  of  the  assets  of 
said  LaSalle  Street  National  Bank,  so  that  said  LaSalle  Street 
Trust  and  Savings  Bank  acquired  all  interest  in  and  to  said  monies 
of  said  LaSalle  Street  National  Bank  used  by  said  C#  B.  Munday 
and  his  associates  in  the  purchase  of  said  Rosehill  Cemetery 
Company  stock; 

!,(e)  that  the  contract  between  the  said  Munday  and  his 
associates  and  the  Lansinghs  has  never  been  terminated  and  for- 
feited, and  that  said  LaSalle  Street  Trust  and  Savings  Bank  was 
and  still  Is  the  beneficial  owner  of  the  interest  in  said  shares 
of  stock  represented  by  the  monies  of  said  bank  used  in  making 
payment  on  account  of  the  purchase  price  thereof; 

r,(f )  that  there  were  certain  collateral  notes  held  by 
said  LaSalle  Street  Trust  and  Savings  Bank,  one  for  :;65,700.00, 
secured  by  219  shares  of  said  Rosehill  Cemetery  Company  stock 
and  other  collateral  notes  in  the  approximate  amount  of 
$204,000.00,  secured  by  352-1/2  shares  of  said  stock; 

"(g)  that  the  defendants,  Wesley  Dempster,  Charles  W* 
Dempster  and  Arthur  W«  Versoe,  purchased  said  shares  ©f  stock 
held  as  collateral  as  aforesaid  from  William  C.  Kiblack,  as  re- 
ceiver of  said  LaSalle  Street  Trust  and  Savings  Bank,  paying 
$65,700,00  for  the  219  shares,  and  $105,750.00  for  certain  notes 
and  said  352-1/2  shares  of  stock; 

"(h)  that  said  shares  of  stock  were  reasonably  worth  at 
the  time  of  said  transfer  and  purported  sale  the  sum  of  81,000.00 
per  share; 

"(I)  that  said  Niblack  and  the  Chicago  Title  and  Trust 
Company  colluded  and  agreed  with  the  defendants,  Wesley  Dempster, 
Charles  W.  Dempster  and  Arthur  W.  Vercoe,  with  reference  to 
turning  over  said  shares  of  stock.  Acts  of  said  William  C. 
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Nlblack,  while  acting  as  receiver  of  said  bank,  of  the  Chicago 
Title  and  Trust  Company  and  of  the  Dempsters  are  set  up  as 
fraudulent  acts  with  reference  to  the  transfer  of  said  stock, 
and  circumstances  are  alleged  which  are  set  up  as  notice  and 
knowledge  to  said  Niblack,  the  Chicago  Title  and  Trust  Company 
and  said  Dempsters  of  the  value  of  said  stock  and  the  interest 
of  said  LaSalle  Street  Trust  and  Cavings  Bank,  on  account  of 
the  monies  of  said  LaSalle  Street  Trust  and  Savings  Bank  used 
in  the  purchase  of  said  stock.  Inasmuch  as  the  allegations  of 
knowledge  and  notice  are  to  a  large  extent  cited  by  the  plain- 
tiffs as  evidence  of  fraud,  the  pertinent  allegations  of  claimed 
fraud  and  knowledge  and  notice  may  be  listed  briefly  as  follows: 

"(1)  that  said  ICiblack  was  receiver  of  said  LaSalle  Street 
Trust  and  Savings  Bank  in  name,  but  that  the  Chicago  Title  and 
Trust  Company  was  in  fact  the  receiver  of  said  bank,  in  that 
all  receivership  fees  of  said  Kiblack  were  turned  over  to  said 
Chicago  Title  and  Trust  Company;  in  that  employees  of  the  Chicago 
Title  and  Trust  Company  handled  all  of  the  business  of  said  re- 
ceiver ship j  and  in  that  all  of  the  monies  of  said  receivership 
were  handled  through  said  Chicago  Title  and  Trust  Company;  so 
that  said  Chicago  Title  and  Trust  Company,  from  the  date  of  the 
appointment  of  said  Kiblaek,  as  receiver,  until  the  appointment 
of  Chicago  Title  and  Trust  Company,  as  receiver  upon  the  death 
of  said  Ni black,  was  in  a  fiduciary  capacity  with  reference  to 
the  affairs  of  said  LaSalle  Street  Trust  and  Savings  Bank  and 
including  the  said  shares  of  stock  of  said  Rosehill  Cemetery 
Company; 

"(2)  that  at  all  times  after  the  appointment  of  said 
Kiblack,  as  receiver,  said  Niblack  and  Chicago  Title  and  Trust 
Company  had  full  knowledge  and  notice  of  the  fact  that  the 
shares  of  stock  of  said  Rosehill  Cemetery  Company  were  of  the 
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reasonable  value  of  $1,000.00  per  share.  As  claimed  evidence  of 
this  fact,  it  is  alleged  that  in  1912  an  appraisement  of  the 
assets  of  said  Rosehill  Cemetery  was  made  which  showed  a  value 
of  $11,181,329.03,  which  valuation  was  placed  upon  the  books  of 
said  company;  that  the  net  value  of  said  assets  as  shown  by  the 
balance  sheets  of  said  company  for  the  years  1912  to  1916  showed 
assets  of  approximately  ^11,000,000.00  for  each  year;  and  that 
the  net  profits  of  said  Cemetery  Company  for  the  years  1912,  1910 
and  1914  were  in  the  sum  of  y 506,398.85.  And  it  is  alleged  in 
the  complaint  as  amended  that  said  Niblack,  as  receiver,  and  said 
Chicago  Title  and  Trust  Company  had  full  knowledge  and  notice  of 
said  appraisement,  of  the  valuation  of  the  assets  of  said  Cemetery 
Company  placed  upon  its  books,  of  all  of  said  balance  sheets  and 
of  the  net  profits  of  said  company; 

"(3)  that  said  Iliblack  and  Chicago  Title  and  Trust  Company 
had  full  knowledge  and  notice  of  the  rights  of  said  LaSalle  Street 
Trust  and  Savings  Bank  in  and  to  certain  shares  of  stock  of  said 
Rosehill  Cemetery  Company,  and  as  evidence  of  said  fact,  plain- 
tiffs allege  that  said  Lfiblack,  as  receiver,  filed  his  certain 
bill  in  chancery  in  the  Circuit  Court  of  Cook  County,  against 
said  C.  B,  Hunday  and  others,  k   copy  of  said  bill  of  complaint 
so  filed  by  said  Iliblack,  as  receiver,  is  attached  to  the  com- 
plaint as  amended  filed  herein,  and  is  marked  Exhibit  'A1;  that 
subsequently  an  amendment,  marked  Exhibit  *B%  was  filed  in  said 
proceeding.  The  paragraph  of  said  bill  which  refers  to  the  in- 
terest of  said  LaSalle  Street  Trust  and  Savings  Bank  is  paragraph 
29  of  said  bill  of  complaint  as  amended,  which  alleges  as  follows: 

"♦29.  While  the  said  defendants  Charles  B.  Munday,  Harry 
W.  Huttlg,  Joseph  0.  Morris,  Frederick  L.  Reynolds  and  Jese 
Brie gel  obtained  from  said  National  Bank  and  from  said  Trust  and 
Savings  Bank  the  moneys  used  in  making  the  payments  hereinbefore 
mentioned  upon  the  purchase  price  of  said  Three  Thousand  One 
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Hundred  Fifteen  and  six-tenths  (3115.6)  shares  of  the  capital 
stock  of  said  Rosehill  Cemetery  Company,  by  means  of  loans  made 
by  said  National  Bank  and  said  Trust  and  Savings  Bank  to  them, 
or  to  one  or  more  of  them,  yet  said  loans  were  in  fact  merely 
pretended  loans  for  the  reason  that  the  sole  and  only  security 
of  any  value for  the  same  which  said  National  Bank  and  said  Trust 
and  vSavings  lank  received  from  said  defendants  were  shares  of 
the  capital  stock  of  said  Rosehill  Cemetery  Company  deposited 
with  said  National  Bank  and  said  Trust  and  Savings  Bank  from 
time  to  time,  being  a  portion  of  said  shares  of  stock  so  pur- 
chased as  aforesaid  with  the  moneys  of  said  National  Bank  and 
of  said  Trust  and  Savings  Bank,  and  the  repayment  of  the  moneys 
so  pretended  to  be  borrowed  depended  solely  upon  value  of  said 
shares  of  stock,  they,  the  said  Charles  B.  Munday,  Harry  W« 
Huttig,  Joseph  0,  Morris,  Frederick  L«  Reynolds,  and  Jess 
Briegel  well  knowing  and  intending  that  if  their  said  specu- 
lative ventures  aforesaid  turned  out  to  be  unprofitable  the  loss 
resulting  therefrom  would  be  the  loss  of  said  National  Bank  or  of 
said  Trust  and  Savings  Bank. !  This  bill  of  complaint  as  amended 
named  the  Chicago  Title  and  Trust  Company,  Rosehill  Cemetery 
Company  and  others  as  defendants,  and  answers  were  duly  filed 
in  said  proceedings.  The  relief  prayed  in  said  bill  in 
chancery  was  that  Iliblack,  as  receiver,  be  declared  to  be  the 
beneficial  owner  Of  said  shares  of  stock  of  said  Rosehill 
Cemetery  Company  referred  to  in  said  paragraph  29  above  set 
forth,  subject  to  the  rights  of  certain  defendants  and  subject 
to  the  payments  to  be  made  to  said  V„  R.  Lanslngh  and  others^ 
Plaintiffs  in  this  case  allege  that  all  of  the  matters  set  up 
in  said  bill  in  chancery  as  amended  filed  by  said  R:iblack,  as 
receiver,  were  and  still  are  true  in  matters  of  fact  and  in 
point  of  lawj 

"(4)  that  the  purchase  price  of  said  3115.6  shares  of 


I 


.'■'■-■• 

■ 

.  ■ 

- 

■ 

1  ,  . 

ft 

,•■-'.  .'. 

•L  «  -  ■  .'         •       •  : 


-7- 

stock  by  Sunday  and  his  associates  was  at  the  rate  of  $325.00 
per  share,  while  the  value  thereof  was  A, 000  per  share,  and 
that  said  3115.6  shares  of  said  stock  represented  62-1/2,.  of 
all  of  the  capital  stock  of  said  Rosehill  Cemetery  Company 
which  was  5j°00  shares,  and  that  said  facts  were  known  to  said 
I'iblack  and  said  Chicago  Title  and  'irust  Company; 

M(5)  that  the  Dempster  interests  also  had  knowledge  and 
notice  of  the  interest  of  said  LaSalle  Street  Trust  and  Cavings 
Bank  in  and  to  said  31l5»6  shares  of  said  stock  and  had  knowledge 
and  notice  of  the  actual  value  of  said  stock  being  in  the  sum  of 
$1,000.00  per  share,  and  with  such  knowledge  and  notice,  said 
Chicago  Title  and  Trust  Company,  the  Dempster  interests  and 
Hiblack,  as  receiver,  entered  into  an  agreement  or  plan  by  which 
all  of  the  said  shares  were  transferred  to  the  Dempster  interests. 
Certain  allegations  with  reference  to  acts  done  and  performed  in 
pursuance  of  said  fraudulent  plan  and  agreement  are  set  up  in 
the  complaint  as  amended  as  follows  : 

MI«  that  said  Hiblack,  as  receiver,  on  January  26,  1915 
presented  to  the  court  in  the  proceedings  in  v/hich  he  was  re- 
ceiver, a  petition,  in  which  he  recited  the  substance  of  the 
bill  that  he  had  filed  against  Sunday  and  his  associates,  and 
further  representing  to  the  court  that  unless  a  certain  note 
falling  due  October  1,  1914,  with  interest  thereon,  was  paid 
there  was  danger  that  the  contract  of  purchase  between  Munday 
and  his  associates  and  the  said  Lansinghs  might  be  forfeited 
and  the  beneficial  interest  of  the  bank  therein  be  thereby  lost; 
and  the  direction  of  the  court  was  requested  as  to  whether  he, 
as  receiver,  should  make  the  said  payments;  that  said  petition 
of  IHblack  further  represented  that  the  value  of  said  stock  was 
uncertain,  whereas  said  Hiblack  was  well  informed  as  to  its 
real  value  of  $1,000,00  per  share  by  reason  of  the  books  and 
records  of  said  Rosehill  Cemetery  Company,  of  which  he  had 
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nobice  and  knowledge  and  by  reason  of  certain  affidavits  filed 
in  a  certain  proceeding  then  pending  in  the  Superior  Jourt  »f 
Cook  County,  General  l'o.  308793*  to  which  said  Uiblack,  as  re- 
ceiver, was  a  party;  and  that  in  response  to  said  petition  the 
court,  on  February  1,  191?,  entered  its  order  that  it  would 
not  be  advisable  that  said  receiver  should  use  any  of  the  moneys 
in  his  hands  as  such  receiver  to  make  any  payments  on  account  of 
the  promissory  notes  given  for  the  said  stock,  and  the  court 
directed  that  said  receiver  should  not  use  any  of  the  funds  in 
his  hands  as  such  receiver  for  the  purpose  of  paying  said  promis- 
sory notes j 

"II.  that  the  Dempster  interests  in  ITov ember,  1915,  entered 
into  an  agreement  with  the  Chicago  Title  and  Trust  Company  by 
which  the  Dempster  interests  were  to  acquire,  without  the  payment 
of  any  cash,  the  said  shares  of  stock  of  said  fiosehill  Cemetery 
Company,  and  in  pursuance  of  that  agreement,  the  Chicago  Title  and 
Trust  Company  was  to  pay  to  itself,  as  receiver  of  said  Rosehill 
Cemetery  Company,  y65,?00,00  with  the  219  shares  as  collateral 
thereto,  and  was  to  pay  Ki black,  as  receiver,  the  sum  of 
01O5,7CO,OO  for  certain  notes  and  352-I/2  shares  whieh  appeared 
upon  the  books  of  the  tank  as  collateral  thereto; 

"III.  that  the  Dempster  interests  by  said  arrangement 
received  3115.6  shares;  that  the  said  arrangement  with  the  Chicago 
Title  and  Trust  Company  was  carried  out  and  as  a  matter  of  fona 
the  Dempster  interests  executed  to  the  Chicago  Title  and  Trust 
Company  a  certain  collateral  agreement  authorising  the  dividends 
on  such  shares  to  be  paid  under  the  conditions  of  said  agreement 
between  the  Dempster  interests  and  said  Chicago  Title  and  Trust 
Company  until  it  received  the  approximate  sum  of  £950,000.00,  to- 
gether with  interest  at  the  rate  of  5-l/2£per  annum,  and  that  from 
time  to  time  the  said  shares  should  be  delivered  to  the  Dempster 
interests  by  the  Chicago  Title  and  Trust  Company  on  the  basis  of 
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$400.00  for  each  share  received  by  said  Chicago  Title  and  Trust 

Company  from  the  dividends  of  such  shares; 

"IV.  that  the  said  Eiblack,  as  receiver,  on  February  23, 
1918,  on  his  own  motion  and  without  notice,  dismissed  his  said 
bill  in  chancery,  Case  Ho.  B7504,  against  said  C.  B.  Munday  and 
his  associates;  and  that  said  Niblack,  as  receiver,  received  no 
consideration  whatsoever  for  the  beneficial  ownership  or  claim 
to  said  shares  of  stock. 

"From  the  above  allegations  in  the  complaint  as  amended, 
the  plaintiffs  conclude  that  the  claim  of  said  LaSalle  Street 
Trust  and  Savings  Bank,  as  the  beneficial  owner  of  said  shares, 
has  never  been  adjudicated  and  that  the  LaSalle  Street  Trust  and 
Savings  Bank  is  still  the  beneficial  owner  of  said  shares;  that 
the  Dempsters  and  the  Chicago  Title  and  Trust  Company  are  not 
innocent  purchasers  and  holders  for  value  without  notice  of  said 
shares  of  stock;  that  said  Dempsters  and  the  Chicago  Title  and 
Trust  Company  have  no  greater  or  other  interest  in  said  shares 
than  the  said  Munday  and  his  associates  had  therein;  that  all 
payments  upon  said  contract  for  the  purchase  of  said  stock  were 
for  the  benefit  of  the  bank  and  its  creditors;  and  that  an 
accounting  should  be  had  herein,  and  that  said  3H5»6  shares  be 
decreed  to  be  held  by  the  Dempsters  in  trust  for  the  benefit  of 
the  LaSalle  Street  Trust  and  Savings  Bank  and  its  creditors  and 
stockholders.  Incidental  thereto  other  relief  is  requested* 

"With  reference  to  the  proceedings  instituted  by  the  State 
Auditor  against  the  LaSalle  Street  Trust  and  Savings  Bank,  in 
which  said  ifiblack  and  the  Chicago  Title  and  Trust  Company  were 
appointed  receiver  of  said  bank,  the  complaint  as  amended  alleges 
as  follows: 

"(a)  that  said  suit  is  still  pending  and  undetermined  in 

this  court; 

"(b)  that  the  order  entered  in  said  cause  on  February  1, 
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1915,  lJfi  which  Ni black,  as  receiver,  was  instructed  not  to  use 
any  receivership  monies  to  make  payment  on  account  of  the  lia- 
bility against  said  Rocehill  shares,  provided  that  said  order 
was  entered  as  of  that  date  and  contained  the  words  'unless  the 
court  should  for  good  cause  otherwise  direct' j 

"(c)  that  the  court  in  said  Circuit  Court  Case  No.  D3379 
retained  full  Jurisdiction  because  of  said  reservation  in  said 
order  over  the  question  as  to  whether  or  not  the  LaSalle  Street 
Trust  and  Savings  Bank,  represented  by  its  receiver,  was  the 
beneficial  owner  of  the  said  shares  of  stockj  and  that  that 
question  lias  never  been  adjudicated  or  determined  by  the  court 
in  the  said  cause  Ho.  B3379; 

"(d)  that  upon  the  death  of  I'iblack  in  1920,  the  execu- 
tor of  his  estate  filed  a  final  report  and  account  of  receipts 
and  disbursements  in  said  cause  No.  B3379,  that  an  order  was 
entered  in  said  cause  on  December  15,  1920,  approving  said  report 
of  receipts  and  disbursements!  that  said  account  did  not  contain 
any  mention  or  reference  to  the  beneficial  ownership  of  said 
Rosehill  shares  by  said  LaSalle  Street  Trust  and  Savings  Bank, 
or  the  said  Hiblack,  as  receiver  thereof;  and  that  in  said  order 
it  was  recited  that  all  of  the  other  assets  of  the  said  LaSalle 
Street  Trust  and  Savings  Bank  not  mentioned  in  the  account  were 
turned  over  to  the  Chicago  Title  and  Trust  Company,  as  successor 
receiver  to  said  Elblack; 

"(e)  that  a  sale  of  uncollected  assets  of  said  LaSalle 
Street  Trust  and  Savings  Bank  was  made  in  November,  1924,  by  the 
Chicago  Title  and  Trust  Company,  as  receiver  of  said  bank,  but 
that  said  sale  did  not  include  the  right  of  the  bank  and  the 
claim  of  the  receiver  to  be  the  beneficial  owner  of  said  Rosehill 
stock} 

"(f)  that  on  January  12,  1932,  an  order  was  entered  In 
said  cause  No.  B3379  wherein  it  was  ordered  that  plaintiffs  or 
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their  predecessors  in  interest  were  given  leave  to  file  an  in- 
tervening petition  in  said  cause}  that  the  Chicago  Title  and 

and 
Trust  Company  filed  its  answer  thereto;/that  said  intervening 

petition  is  still  pending  and  undertermined  in  said  court; 

"(g)  that  an  order  was  entered  in  said  cause  on  January 
15>  1932,  directing  the  Chicago  Title  and  Trust  Company,as  re- 
ceiver, to  file  its  report  therein;  that  on  Llarch  16,  1932,  the 
said  Chicago  Title  and  Trust  Company,  as  receiver,  filed  its 
report  in  said  cause;  that  objections  were  filed  to  said  report 
and  that  said  report  and  the  objections  thereto  are  still  pending 
and  undertermined  in  said  cause; 

"(h)  that  an  order  was  entered  in  said  cause  on  ilareh  29, 
1940,  in  which  it  was  provided  'that  leave  is  hereby  granted  to 
them  to  sue  or  institute  the  necessary  proceedings  against  the 
receiver*  Chicago  Title  and  Trust  Company,  and  others,  either  by 
way  of  an  original  suit  or  intervention  in  the  present  proceed- 
ings, and  report  to  this  court  from  time  to  time  their  acts  and 
doings  and  for  further  directions  and  Instructions  in  the  premises, 
as  the  ease  may  warrant'; 

"(i)  that  in  said  ©rder  so  entered  in  said  cause  on  March 
29,  I940,  it  was  ordered  'that  the  court  will  not  at  this  time  re- 
move the  said  Chicago  Title  and  Trust  Company,  as  receiver,  and 
appoint  a  successor  receiver,  but  will  and  does  continue  this 
feature  of  petitioner's  motion  until  the  further  order  of  this 
court ' ; 

"The  defendants  have  moved  the  court  to  strike  and  dismiss 
the  complaint  as  amended,  and  as  grounds  therefor  assert  a  number 
of  points  of  law.  In  the  view  taken  by  the  court,  it  will  not 
be  necessary  to  review  all  of  the  points  raised  in  the  defend- 
ants' motions  to  strike  and  dismiss,  and  the  court  will  only 
review  such  portions  thereof  as  is  found  necessary  to  a  decision 
thereon* 
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"An  examination  of  the  complaint  as  amended,  with  refer- 
ence to  allegations  of  ownership  and  title  to  the  beneficial 
interest  in  and  to  said  Rosehill  shares,  after  the  appointment 
of  Kiblack,  as  receiver  of  said  LaSalle  Street  Trust  and  Savings 
Bank,  shows  inter  alia.,  as  follows: 

"(a)  It  is  alleged  in  paragraph  66  of  the  original  com- 
plaint, (p.  39  of  complaint)  that  'the  said  Dempsters,  taking 
with  full  notice  of  the  claims  of  the  said  banks,  thereby  became 
and  still  are  trustees  for  the  said  LaSalle  Street  Trust  and 
Savings  Bank,  and  the  said  LaSalle  Street  Trust  and  Savings  Bank 
is  still  the  equitable  and  beneficial  owner  of  all  of  the  said 
3H5»6  shares  of  said  Rosehill  Cemetery  Company f0 

"(b)  It  is  alleged  in  paragraph  75  ©f  the  original  com- 
plaint (p.  43  of  complaint)  that  the  bill  in  chancery  filed  by 
Kiblack,  as  receiver,  was  dismissed  'without  any  consideration 
whatsoever,  going  to  the  said  LaSalle  Street  Trust  and  Savings 
Bank,  for  its  beneficial  ownership  or  claim  to  said  Bosehill 
shares I * 

"(c)  It  is  alleged  in  paragraph  76  (p.  43  of  complaint) 
that  the  dismissal  of  said  bill  'did  not  destroy  or  discharge 
the  claim  of  the  said  LaSalle  Street  Trust  and  Savings  Bank  to 
be  the  beneficial  owner  of  said  Rosehill  shares'. 

n(d)  It  is  further  alleged  in  said  paragraph  76  (p.  43 
of  complaint)  'that  if  the  said  LaSalle  Street  Trust  and  Savings 
Bank  was  the  beneficial  owner  of  such  shares  at  the  time  the 
receiver  was  appointed,  it  is  still  the  beneficial  owner  thereof. 

"(e)  In  other  paragraphs  of  said  complaint  it  is  alleged 

that  the  LaSalle  Street  Trust  and  Savings  Bank  is  the  beneficial 

owner  of  said  shares  of  Rosehill  stock,  and  in  the  prayer  for 

relief  the  relief  prayed  for  is  based  upon  the  claim  that  the 

LaSalle  Street  Trust  and  Savings  Bank  was  and  still  Is  the  bene- 

Company o 
fieial  owner  of  said  3115.6  shares  ©f  said  Rosehill  Cemetery  / 
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"The  basis  of  plaintiffs1  claimed  cause  of  action  is  the 
claimed  beneficial  ownership  of  said  snares  of  the  liOsehill  Ceme- 
tery Company  by  the  LaSalle  Street  Trust  and  Savings  Bank,  ".ithout 
allegation  and  proof  that  prior  to  the  receivership  of  the  LaSalle 
Street  Trust  and  Savings  Bank,  the  said  bank  was  such  beneficial 
owner,  the  plaintiffs  would  have  no  beneficial  interest  whatso- 
ever in  the  said  shares  of  stock.  The  whole  right  of  action 
claimed  by  the  plaintiffs  stems  from  such  claimed  ownership  by 
the  said  bank  prior  to  its  affairs  being  placed  in  the  hands  of 
a  receiver,  as  alleged  in  the  complaint, 

"The  question  then  arises  as  what  title  to  the  assets  of 
the  LaSalle  Street  Trust  and  Savings  Bank  was  acquired  by  ftiblack 
upon  his  appointment  as  receiver,  and  subsequently  by  the  Chicago 
Title  and  Trust  Company,  as  successor  receiver. 

"Section  11  of  the  Banking  Act  provides,  among  other  things, 
that 

"'Such  receiver,  under  the  direction  of  the  Auditor,  shall 
take  possession  of,  and  for  the  purpose  of  the  receivership,  the 
title  to  the  books,  records  and  assets  of  every  description  of 
such  bank,  and  shall  proceed  to  collect  all  debts,  dues  and  claims 
belonging  to  it.  #  *  *  Such  receiver  shall  have  authority  to  sue 
and  defend  in  his  own  name  with  respect  to  the  affairs,  assets, 
claims,  debts  and  choses  in  action  of  such  bank1. 

"In  construing  this  section,  the  Appellate  Court  said  in 
Mollvaine.  v.  City  National  Bank  &  Trust  Co.,  314  111.  App«  496, 
on  p.  502: 

"'Title  to  the  bank's  assets  is  conferred  only  "for  the 
purpose  of  the  receivership",  but  for  this  purpose  we  think  it 
must  be  deemed  to  be  exclusive.  ,.hile  authorities  of  other  juris- 
dictions are  in  conflict  on  this  question,  it  is  unnecessary  to 
decide  on  which  side  of  the  question  lies  the  greater  weight  of 
such  authority,  inasmuch  as  sound  reason,  practical  considerations, 
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analogous  decisions  in  Illinois  and  section  11  itself  point 
clearly  to  the  exclusive  character  of  the  receiver's  title, 
"for  the  purpose  of  the  receivership"1. 

"This  decision  is  also  found  in  42  N,  E.  93,  and  the 
petition  of  appellants  in  said  cause  for  leave  to  appeal  to 
the  Supreme  Court  was  denied,  so  that  said  decision  is  final, 

"Plaintiffs'  counsel  urge  upon  the  court  and  cite  authori- 
ties with  reference  to  derivative  suits,  and  the  title  of  a  re- 
ceiver appointed  in  a  general  equity  proceeding.  All  of  the  argu- 
ments of  counsel  and  the  citations  with  reference  to  the  title  of 
a  general  equity  receiver  are  answered  by  the  Appellate  Court  in 
the  Mcllvaine  case  when  they  say  on  pp.  503*  504  of  said  opinions 

'"Plaintiffs  contend  that  this  suit  is  brought  "to  enforce 
the  cause  of  action  of  said  Central  Republic  Trust  Company,"  The 
difficulty  with  plaintiffs'  position  in  this  regard,  as  we  view 
it,  is  that  the  cause  of  action  does  not  belong  to  Central  Republic 
Trust  Company  and,  since  November  21,  1934,  when  the  receiver  was 
appointed  under  the  provisions  of  section  11  of  the  Illinois  Bank- 
ing Act,  has  not  belonged  to  it,  oince  said  date,  the  cause  of 
action  has  belonged  to  the  receiver  appointed  by  the  auditor.  The 
principles  which  underlie  derivative  suits  permit  them  to  be 
brought  Y/hen  title  to  a  cause  ©f  action  is  in  a  corporation  and 
its  officers  and  directors  wrongfully  refuse  to  bring  suit  there- 
on. The  receiver  of  a  bank,  however,  does  not  step  into  the  shoes 
of  the  officers  and  directors  with  title  to  the  cause  ©f  action 
remaining  in  the  bank.  The  Illinois  decisions  cited  by  plaintiffs 
in  support  of  their  contention  that  they  are  entitled  to  maintain 
a  derivative  suit  upon  showing  that  the  managing  agency  ©f  the  bank 
has,  either  actually  or  virtually,  refused  to  prosecute  the  suit, 
are  not  bank  receivership  eases  and  are  inapplicable  to  the  in- 
stant question,  Farwell  v«  Great  Western  Tel,  Co..  161  111,  522, 
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involved  a  receivership,  but  a  receiver  appointed  by  a  court  of 
equity  stands  in  a  different  relation  to  the  assets  which  come 
into  his  possession  than  does  a  receiver  appointed  under  section 
11  of  the  Banking  Act.  In  Heffron  v.  Gage,  149  111,  182,  the 
court  said  at  page  193: 

"'"We  have  no  statute  conferring  title  to  property  in  a 
receiver  who  may  be  appointed  by  a  court,  and  in  the  absence  tf 
a  statute  we  think  it  is  well  settled  that  the  receiver  could 
only  acquire  title  by  a  conveyance  -  that  the  mere  order  of 
appointment  does  not  vest  title  to  the  property." 

"»Thus  an  equity  receiver  is  a  mere  custodian  of  assets* 
Title  to  such  assets,  including  choses  in  action,  remains  in 
the  corporation  for  which  the  receiver  is  appointed.  There  is 
no  extinguishment  of  the  corporation's  title .  An  equity  re- 
ceiver may  be  said  to  be  the  managing  agency  of  the  corporation 
of  which  he  is  the  receiver  but  the  receiver  of  a  bank  under 
section  11  of  the  Banking  Aet  is  not  the  bank's  managing  agency. 
His  duty  is  to  liquidate,  not  manage.  By  section  11  of  the 
Banking  Act  title  to  assets,  including  choses  in  action,  is 
transferred  to  the  receiver.  Hence,  if  a  derivative  action  may 
be  maintained  here,  it  can  only  be  through  the  development  ©f 
some  new  principle  which  would  enable  the  stockholder  to  sue 
derivatively  to  enforce  a  cause  of  action  belonging  to  the  re- 
ceiver. But,  as  already  stated,  plaintiffs  are  seeking  to  en- 
force a  cause  of  action  which  they  claim  belongs  to  the  Central 
Republic  Trust  Company.  Their  cause  of  action  is,  therefore, 
misconceived  and  if  it  is  maintainable,  it  can  only  be  as  a 
derivative  suit  to  enforce  a  cause  of  action  belonging  to  or 
on  behalf  of  the  receiver.  This  is  emphasized  by  the  fact  that 
any  recovery  which  might  be  obtained  would  have  to  be  paid  to 
the  receiver  for  distribution  among  the  creditors  and  stock- 
holders. The  prayer  of  plaintiffs'  complaint  is  that  a  receiver 
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be  appointed  for  the  purpose  of  receiving  and  disbursing  the 
amount  of  any  recovery  that  may  be  had.  The  court  could  not  thus 
deprive  the  receiver  appointed  by  the  auditor  of  the  right,  title 
and  interest  which  are  vested  in  him  by  statute.  The  inability 
of  a  court  to  appoint  a  receiver,  as  prayed  by  plaintiffs,  merely 
indicates  the  logic  of  the  view  that  the  alleged  cause  of  action 
is  vested  solely  in  the  receiver,,  ■ 

"The  court,  therefore,  holds  that  the  claim  or  cause  ©f 
action  with  reference  to  the  beneficial  interest  of  the  shares 
of  Rosehill  Cemetery  Company  vested  exclusively  in  said  ITiblaok, 
as  receiver,  and  if  said  claim  or  cause  of  action  had  not  been 
disposed  of  by  VJilliam  C.  Kiblack,  as  receiver,  prior  to  the 
appointment  of  Chicago  Title  and  Trust  Company,  as  receiver,  then 
said  right  or  cause  of  action  vested  exclusively  in  said  Chicago 
Title  and  Trust  Company,  as  receiver  of  said  bank.  The  court 
further  holds  that  if  said  plaintiffs  are  seeking  to  enforce  a 
cause  of  action  which  they  claim  belongs  to  the  LaSalle  Street 
Trust  and  Savings  Eank,  that  the  complaint  as  amended  filed  herein 
cannot  be  upheld  or  maintained  upon  that  basis, 

"If  the  plaintiffs  are  attempting  to  assert  a  eause  of 
action  belonging  to  or  on  behalf  of  the  Chicago  Title  and  Trust 
Company,  as  receiver  of  said  LaSalle  Street  Trust  and  Savings 
Bank,  then  as  was  stated  in  the  Mcllvaine  ease,  'it  can  only  be 
as  a  derivative  suit  to  enforce  a  cause  of  action  belonging  to  or 
on  behalf  of  the  receiver. f  The  plaintiffs  evidently  claim  such 
right  because  of  the  claimed  fraud,  neglect  and  \7r0ngs  alleged  to 
have  been  committed  by  Kiblack,  as  receiver,  and  the  Chicago  Title 
and  Trust  Company,  as  receiver.  The  Appellate  Court  in  the 
Hallvaine  case  also  answers  this  contention  when  they  say  on 

P.  505: 

"♦Plaintiffs,  by  this  last  allegation,  admit  that  the  ex- 
elusive  right  to  institute  proceedings  to  enforce  the  alleged  eause 
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of  action  was  vested  in  the  receiver  so  long  as  he  performed 

ills  duty  as  such  receiver.  They  leave  it  to  be  inferred  that 

by  failing  to  perform  his  duty  the  right  so  vested  accrued  to 

the  stockholders,  .e  are  unable  to  conceive  by  what  process 

or  operation  of  law,  the  right  which  plaintiffs  admit  to  bo 
vested  in  the  receiver,  could,  by  reason  of  his  alleged 
neglect  of  duty,  have  accrued  to  them.  They  apparently  seek  to 

make  themselves  the  arbiters  of  the  receiver* s  alleged  neglect 
of  duty.  The  question  whether  or  not  the  receiver  of  the  bank 
"fully  performed  his  duty"  is  one  for  the  determination  of  a 
judicial  tribunal  and  not  for  private  interests*  The  difficulty 
with  plaintiff's  theory  is  that  it  involves  an  interference  with 
the  administration  of  the  insolvent  bank's  assets  by  the  receiver 
before  the  fact  of  his  alleged  neglect  of  duty  has  been  judicially 
ascertained.  If  a  stockholder  or  creditor  can  make  his  own  deter- 
mination that  a  bank  receiver  has  not  fully  performed  his  duty, 
then  he  may,  under  the  claim  of  suing  derivatively,  arrogate  to 
himself  the  privilege  of  enforcing  any  chose  in  action  belonging 
to  the  receiver,  which  the  receiver  has  failed  to  press  to  suit, * 

"There  lias  not  up  to  this  tine  been  any  judicial  determina- 
tion of  the  claimed  fraud  of  Kiblack  and  the  Chicago  Title  and 
Trust  Company.  Up  to  the  time  of  judicial  determination  of  fraud 
against  them,  the  plaintiffs  in  this  cause  cannot  by  mere  charges 
of  fraud,  not  yet  judicially  determined,  take  unto  themselves  the 
cause  of  action  now  exclusively  vested  in  the  Chicago  Title  and 
Trust  Company,  as  receiver, 

"With  reference  to  order  entered  March  29,  1940*  in  th© 
bank  receivership  case,  in  which  leave  was  granted  to  plaintiffs 
to  sue  or  institute  proceedings  against  the  Chicago  Title  and 
Trust  Company,  as  receiver,  and  others,  'either  by  way  of  an 
original  suit  or  intervention  in  the  present  proceedings',  the 
court  holds  that  there  has  been  no  adjudication  in  that  ease 
finding  the  Chicago  Title  and  Trust  Company  guilty  of  the  claimed 
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fraud  set  up  in  the  complaint  as  amended  filed  herein.  In  that 
case  there  was  no  order  directing  the  Chicago  Title  and  Trust 
Company  to  bring  suit,  and  on  its  failure  to  sue  that  the  Chicago 
Title  and  Trust  Company  should  be  removed  as  receiver*  The  court 
in  that  case,  without  a  hearing  and  determination  of  the  question 
as  to  the  fraud  and  interest  of  the  Chicago  Title  and  Trust  Com- 
pany, could  not  divest  it  of  any  exclusive  title  that  it  had  to 
the  beneficial  interest  in  and  to  the  said  shares  of  said  Rosehill 
Cemetery  Company.  That  court  upon  petition  did  not  remove  the 
Chicago  Title  and  Trust  Company,  as  receiver,  and  has  reserved 
that  very  question  for  further  consideration.  That  court  now 
has  pending  before  it  the  objections  of  plaintiffs  with  reference 
to  the  final  account  and  report  of  the  Chicago  Title  and  Trust 
Company,  as  receiver, 

"Further,  the  complaint  as  amended  herein  alleges  in  para- 
graph 45  thereof  with  reference  to  said  cause  Ko,  B3379*  'that 
the  court  thus  retained  full  jurisdiction  over  the  question  as  to 
whether  or  not  the  LaSalle  Street  Trust  and  Savings  Bank,  so 
represented  by  its  receiver,  was  the  beneficial  owner  of  the  said 
shares  *  *  *  and  that  question  has  never  been  adjudicated  or  de- 
termined by  the  court  in  the  said  cause  No,  B3379*  which  cause  is 
still  pending  and  unde  termined.  * 

"The  plaintiffs  request  that  after  a  hearing  herein  that 
a  receiver  be  appointed  for  a  portion  of  the  claimed  assets  of 
the  LaSalle  Street  Trust  and  Savings  Bank,  (P,  62  of  complaint.) 
This  court  would  liave  no  power  under  the  Banking  Act  to  appoint 
a  receiver  for  any  assets  of  a  bank  where  proceedings  are  still 
pending  with  reference  to  the  liquidation  of  the  affairs  of  said 
bank.  That  power  is  vested  exclusively  in  the  State  Auditor, 
Ho  request  ©r  demand  has  been  made  upon  the  Auditor  to  compel 

the  Chicago  Title  and  Trust  Company  to  institute  proceedings, 
nor  for  the  removal  of  the  Chicago  Title  and  Trust  Company,  nor 
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for  the  appointment  of  a  receiver  for  the  assets  claimed  by- 
plaintiffs  to  be  the  subject  of  administration  as  assets  of 
said  bank.  The  court,  therefore,  in  this  proceeding  could  not 
grant  full  relief  to  the  plaintiffs  if  they  should  establish  a 
cause  of  action. 

"The  court,  therefore.,  holds  that  jurisdiction  of  the 
questions  involved  herein  are  pending  before  the  court  in  said 
cause  No.  B3379*  and  that  the  court  by  its  order  of  March  29, 
1940,  did  not  divest  itself  of  such  jurisdiction  and  confer  upon 
plaintiffs  the  right  to  institute  and  maintain  in  a  separate 
proceeding  a  derivative  cause  of  action,  deriving  their  right 
and  claim  as  representatives  of  the  receiver  now  duly  qualified 
and  acting  in  said  cause  Ho,  B3379, 

"The  plaintiffs,  however,  are  not  without  remedy.  As  is 
pointed  out  in  Trimble  v«  T;,oodheadf  102  U»  S,  64-7,  and  other 
cases,  the  plaintiffs  may  petition  the  court  in  the  cause  now 
pending  as  case  Ko,  B3379*  Plaintiffs  now  have  pending  in  said 
court  certain  proceedings,  and  through  those  proceedings  plain- 
tiff can  obtain  any  relief  to  which  they  are  entitled.  The  court 
in  that  cause  can  enter  appropriate  orders  with  reference  to  a 
rule  upon  the  Chicago  Title  and  Trust  Company  to  institute  pro- 
ceedings, for  the  removal  of  said  Chicago  Title  and  Trust  Company 
and  for  other  relief,  if  any  ©f  such  relief  is  warranted  under 
proper  pleadings  and  proof  in  said  cause, 

"The  order  of  the  court  will  be  that  the  motions  of  the 
defendants  to  dismiss  the  complaint  as  amended  herein  will  be 
sustained,  but  said  order  wiH  be  without  prejudice  to  the  rights 
of  plaintiffs  to  proceed  by  way  of  intervention  or  otherwise  in 
said  Circuit  Court  case  No,  B3379,  and  further  without  prejudice 
with  reference  to  the  merits  of  plaintiffs1  claims  and  conten- 
tions as  set  forth  in  the  complaint  as  amended  filed  herein," 

The  order  reads  as  follows: 
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"This  matter  coming  on  to  be  heard  upon  the  complaint, 
as  amended,  and  the  motion  of  defendants,  ..osehill  Cemetery 
Company,  Charles  W*  Dempster,  individually  and  as  Trustee  under 
the  Last  Will  and  Testament  of  Lesley  Dempster,  deceased,  and 
John  B,  Vercoe,  individually  and  as  Trustee  under  the  Last  Will 
and  Testament  of  Arthur  W.  Vercoe,  deceased  to  dismiss  the 
complaint,  as  amended,  and  the  court  having  heard  and  considered 
argument  upon  that  part  of  defendants'  motion  pertaining  to  the 
Jurisdiction  of  this  court  to  hear  and  adjudicate  the  matters 
set  forth  in  the  complaint,  and  being  fully  advised  in  the 
premises,  finds  that  this  court  is  without  jurisdiction  in  this 
cause  to  hear  and  adjudicate  the  natters  set  forth  in  the  complaint 
herein,  and  that  such  part  of  the  motion  of  said  defendants  to 
dismiss  the  complaint  as  raises  the  question  of  jurisdiction 
should  be  sustained, 

MIt  Is,  Therefore,  Ordered,  Adjudged  and  Decreed  that  such 
parts  of  the  motions  of  defendants  to  dismiss  the  complaint,  as 
amended,  as  relates  to  the  question  of  jurisdiction  be,  and  the 
same  is  hereby  sustained  and  the  complaint  herein,  as  amended, 
is  hereby  dismissed  for  want  of  jurisdiction,  but  without  prejudice 
to  the  rights  of  plaintiffs  to  proceed  by  way  of  intervention  or 
otherwise  in  said  Circuit  Court,  Cause  Ho.  B-3379,  and  further 
without  prejudice  with  reference  to  the  merits, ,  of  .plaintiffs  * 
claims  and  contentions  as  set  forth  in  the  complaint f  as  amended., 
filed  herein*"  (Italics  ours,) 

The  Mcllvaine  case,  upon  which  Judge  LaBuy  based  ills  ruling, 
was  decided  by  this  Division  of  the  court.  In  that  case  the  chan- 
cellor found  that  when  the  receiver  was  appointed  by  the  auditor 
of  public  accounts,  under  the  provisions  of  Section  11  of  ths 
Banking  Act,  the  cause  of  action  that  was  asserted  in  the  com- 
plaint was  vested  exclusively  in  the  receiver.  In  an  exhaustive 
©pinion,  written  by  Vr*   Justice  Sullivan,  we  sustained  the  ruling 
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of  the  chancellor,  and  practically  all  of  the  grounds  now  urged 
in  support  of  the  instant  appeal  were  answered  in  that  opinion* 
Our  ruling  involved  the  determination  of  an  important  question, 
and  the  refusal  of  the  Supreme  court  to  grant  an  appeal  (316 
111,  App,  xiv)  was,  in  effect,  an  af  irmance  of  our  judgment. 
Nevertheless,  we  have  given  due  consideration  to  the  arguments 
of  plaintiffs  in  support  of  their  appeal,  but  we  see  no  good 
reason  for  departing  from  the  ruling  in  the  Mcllvaine  case. 

Plaintiffs  contend,  however,  that  the  Mcllvaine  case  is 
not  decisive  of  this  appeal  because  the  instant  suit  was  brought 
by  leave  of  court  in  the  original  receivership  cause,  which  i3 
still  pending  and  undetermined.  In  that  cause,  Judge  Finnegan, 
on  March  29,  1940,  entered  a  lengthy  order  which  contained  a 
number  of  orders.  The  pertinent  ones  read  as  follows: 

"9,  It  is  further  ordered,  adjudged  and  decreed  that  the 
said  injunction  heretofore  issued  on,  to-wit:  the  19th  day  of 
June,  1914,  be  and  it  is  hereby  dissolved  so  far  as  it  applies 
to  the  said  petitioners  William  Lorimer,  Jr.,  and  all  other  stock- 
holders and  creditors  who  desire  to  join  with  him,  and  leave  is 
hereby  granted  to  them  to  sue  or  institute  the  necessary  proceed- 
ings against  the  Receiver,  Chicago  Title  &  Trust  Company,  and 
others,  either  by  way  of  an  original  suit  or  intervention  In  the 
present  proceedings,  and  report  to  this  court  from  time  to  time 
their  acts  and  doings,  and  for  further  directions  and  instructions 
in  the  premises,  as  the  case  may  warrant, 

"10,  It  is  further  ordered,  adjudged  and  decreed  that  the 
court  will  not  at  this  time  remove  the  said  Chicago  Title  &  Trust 
Company  as  Receiver  and  appoint  a  successor  receiver,  but  will 
and  does  continue  this  feature  of  petitioners  motion  until  the 
further  order  of  the  court, M 

Plaintiffs  base  their  instant  contention  upon  paragraph 
9,  but  Judge  Finnegan,  in  paragraph  10,  refused  to  remove  the 


*  *  ■ 

: 

,    .       .         s 
.    '    ■• 

:.  . 

; 

.  .    : 

<  - 

■  . 


■ 


■ 


< 


-22- 

receiver  appointed  by  the  auditor,  and  the  receiver,  after  the 
entry  of  the  order,  still  held,  by  reason  of  Section  11,  the 
title  to  the  assets,  including  choses  in  action.  However,  we 
held  in  the  Mcllvaine  case  (p.  504)  that  the  court  could  not 
deprive  the  receiver  appointed  by  the  auditor  of  the  exclusive 
title  to  the  assets,  including  choses  in  action,  which  are 
vested  in  Mm  by  statute,  by  appointing  another  receiver,  and 
we  stated,  "The  inability  of  a  court  to  appoint  a  receiver,  as 
prayed  by  plaintiffs,  merely  indicates  the  logic  of  the  view 
that  the  alleged  cause  of  action  is  vested  solely  in  the  re- 
ceiver" appointed  by  the  auditor.  But  even  if  we  assume,  merely 
for  the  purposes  of  this  appeal,  that  Judge  Pinnegan  in  some  apt 
proceeding  might  have  judicially  found  and  determined  that  the 
receiver  was  guilty  of  gross  negligence  of  duty  or  was  dishonest 
in  the  performance  of  his  duties  and  that  based  upon  such  find- 
ings he  had  the  legal  right  to  remove  the  receiver  and  to 
appoint  another,  nevertheless,  the  order  in  question  would  avail 
plaintiffs  nothing,  and  that  part  of  the  order  that  permitted 
plaintiffs  to  sue  defendants  "by  way  of  an  original  suit"  was 
improvidently  entered  and  it  gave  plaintiffs  no  legal  right  to 
conanenee  and  prosecute  the  instant  suit.  It  is  due  Judge 
Flnnegan  to  state  that  at  the  time  of  the  entry  of  the  order 
the  opinion  in  the  Mcllvaine  ease  had  not  been  filed# 

Defendants  have  filed  in  this  court  a  "Motion  in  the 
nature  of  a  plea  for  dismissal  of  the  appeal  in  the  nature  of 
a  plea  of  release  of  errors,  and  of  acquiescence  by  appellants 
in  the  order  appealed  from."  The  motion,  the  affidavits  in 
support  of  it,  and  the  argument  take  up  over  a  hundred  type- 
written pages.  It  will  be  noted  that  Judge  LaBuy,  in  the  judg- 
ment order  in  the  instant  case,  expressly  found  that  the  dis- 
missal of  the  plaintiffs*  complaint  as  amended  was  "without 
prejudice  to  the  rights  of  plaintiffs  to  proceed  by  way  of 
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intervention  or  otherwise  in  said  Circuit  Court,  Cause  No*  B-3379, 
and  further  without  prejudice  with  reference  to  the  merits  of 
plaintiffs'  claims  and  contentions  as  set  forth  in  the  complaint, 
as  amended,  filed  herein*'1  It  appears  that  the  intervening  peti- 
tion filed  by  plaintiffs  in  the  bank  receivership  case  and  which 
contains  similar  allegations  to  those  made  in  the  instant  com- 
plaint, ia  still  pending  in  that  case  and  the  defendants  in  their 
instant  motion  aver  that  since  the  entry  of  the  judgment  order  of 
Judge  LaBuy  the  attorneys  for  plaintiffs  in  the  instant  case  have 
taken  steps  to  hare  the  said  intervening  petition  set  down  for 
hearing  in  the  receivership  case*  It  appears  further  that  on 
April  21,  1943>  Chicago  Title  and  Trust  Company,  Receiver,  pre- 
sented a  written  tender  of  resignation  to  the  court  in  the  re- 
ceivership case  and  that  on  that  day  an  order  was  entered  that 
the  tender  of  resignation  be  filed  and  the  resignation  accepted; 
that  on  April  26,  1943*  the  Attorney  General  appeared  in  that 
court ^  representing  the  auditor  of  public  accounts,  and  reported 
to  the  court  that  the  auditor  had  appointed  Joseph  P,  Miller  and 
Martin  Gerber  as  co-receivers  to  succeed  Chicago  Title  and  Trust 
Company  as  receiver,  and  that  on  that  date  the  court  entered  an 
order  approving  and  confirming  the  said  appointments,  and  appel- 
lants, apparently,  approved  the  order.  It  further  appears  that 
on  June  ?,   I943,  the  attorneys  for  appellants,  upon  a  verified 
petition  of  the  new  receivers,  had  the  following  order  entered 
by  Judge  LaBuy,  sitting  in  the  receivership  cause t 

wThis  cause  coming  on  to  be  heard  upon  the  Verified  peti- 
tion of  ilartin  Gerber  and  Joseph  F,  Miller,  Receivers  herein, 
and  notice  of  the  pendency  of  said  petition  having  been  served 
on  all  attorneys  of  record  herein,  and  the  Court  being  fully 
advised  in  the  premises, 

"It  is  ordered,  adjudged  and  decreed  that  William  Lorimer, 
Jr.,  administrator  of  the  estate  of  William  Lorimer,  deceased, 
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LaSalle  Street  Trust  and  Savings  Bank,  a  corporation,  Thomas 
McDonald,  Louis  II.  Pink,  Superintendent  of  Insurance  of  the 
State  of  New  York,  as  Liquidator  of  Rational  Surety  Company, 
Maryland  Casualty  Company,  and  liassachusetts  Bonding  and  Insur- 
ance Company,  Individually  and  as  assignee  of  the  claim  of  the 
Aetna  Casualty  Company,  certain  stockholders  and  creditors  of 
LaSalle  Street  Trust  and  Savings  Bank,  may  continue  to  prosecute 
and  pursue  all  cause  or  causes  of  action  and  claims  of  LaSalle 
Street  Trust  and  Savings  Bank  or  its  creditors  and  stockholders 
and  Llartin  Gerber  and  Joseph  F,  Miller,  Receivers  herein,  to 
recover  assets  of  the  LaSalle  Street  Trust  and  Savings  Bank  for 
the  benefit  of  such  receivership  estate  and  the  stockholders  and 
creditors  of  said  LaSalle  Street  Trust  and  Savings  Bank,  and  all 
causes  of  action  and  claims  against  Chicago  Title  and  Trust 
Company,  former  Receiver  herein,  and  others,  and  in  said  connec- 
tion the  said  aforementioned  stockholders  and  creditors  of  LaSalle 
Street  Trust  and  Savings  Bank  are  hereby  authorized  to  proceed 
either  in  their  own  names  or  in  the  names  of  llartin  Gerber  and 
Joseph  F,  Miller,  Receivers  herein,  or  in  both  their  names  and 
the  names  of  said  Receivers  jointly,  for  and  on  behalf  of  this 
receivership  estate." 

It  further  appears  that  on  June  23,  1943*  *he  attorneys 
for  plaintiffs  appeared  before  the  receivership  court  and  asked 
leave  to  amend  the  said  intei'vening  petition  by  making  Martin 
Gerber  and  Joseph  F«  Miller,  receivers  of  the  LaSalle  Street 
Trust  and  Savings  Bank,  co-intervenors  and  parties  petitioner 
therein  and  to  change  the  prayer  of  the  petition  so  that  it  may 
ask  for  substantially  the  same  relief  as  that  which  was  asked  for 
in  the  complaint  in  the  instant  oause.  Defendants  contend  in  their 
motion  that  plaintiffs  by  their  said  actions  are  proceeding  in  the 
receivership  case  to  obtain  the  relief  which  they  seek  in  the  in- 
stant case  and  that  the  fact  that  the  proposed  amendment  to  the 
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intervening  petition  would  give  them  relief  against  the  Chicago 
Title  and  Trust  Company  only,  would  not  justify  then  in  main- 
taining their  instant  appealp  as  it  is  the  law,  defendants  argue, 
that  a  party  who  voluntarily  acquiesces  in  a  Judgment  or  order 
against  him,  even  partially,  cannot  appeal  from  that  order. 
Plaintiffs,  in  opposition  to  the  instant  notion,  state,  inter 
alia f  that  rtIf  the  proper  construction  of  Judge  LaBuy's  opinion 
and  order  appealed  from  be  that  we  may  proceed  in  case  #33379 
against  the  Chicago  Title  &   Trust  Company  and  the  Rosehill  Ceme- 
tery Company  and  the  Dempsters  by  adding  the  names  of  the  re- 
ceivers or  by  using  the  names  of  the  receivers  newly  appointed 
by  the  Auditor  as  parties  plaintiff,  notwithstanding  the  order 
of  Judge  Finnegan  that  we  must  institute  a  new  suit,  then  we 
have  no  objection  to  the  dismissal  of  this  appeal.  *  *  *  If  now, 
by  such  amendment,  the  receivers  appointed  by  the  State  auditor 
are  made  parties  plaintiff  gives  the  court  Jurisdiction  over  the 
Dempsters  in  case  #83379  an^  such  amendment  is  granted  by  the 
trial  court  then  we  have  no  objection  to  the  dismissal  of  the 
appeal,"  As  we  are  affirming  the  Judgment  order  appealed  from 
we  see  no  necessity  for  passing  upon  the  merits  of  the  instant 
motion,  and  it  will  be  denied,  T7e  may  say,  however,  that  plain- 
tiffs misinterpret  Judge  Finnegan* s  order.  It  provides  that 
plaintiffs  were  granted  leave  to  sue  or  institute  the  necessary 
proceedings  against  the  receiver,  Chicago  Title  and  Trust  Company, 
and  others  "either  by  ?#ay  of  an  original  suit  or  Intervention  in 
the  present  proceedings. " 

We  have  not  intended  by  anything  stated  in  this  opinion 
to  express  any  opinion  as  to  the  merits  of  the  claim  plaintiffs 
seek  to  assert.  The  new  receivers  are  aiding  the  plaintiffs  in 
the  prosecution  of  their  claim,  and  there  would  seem  to  be  no 

good  reason  why  plaintiffs,  under  the  present  situation,  should 

not  have  their  day  in  court. 

The  judgment  order  of  the  Circuit  court  of  Cook  county  is 

Hfte£«  t>  t     a   «-.-  4      t    JrJDGLIEKT  ORDER  AFFIRMED, 
S»ullivan,  P,  J,,  and  Friend,  J,, concur. 
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CITY  OP  CHICAGO, 

THEODORE  DRYIER, 


Appellee, 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO* 


oxi 


Appellant, 
MR,  JUSTICE  SCANLAH  DELIVERED  THE  OPIKION  OF  THE  COURT, 

Defendant  Theodore  Dryier  was  charged  in  a  complaint, 
signed  and  verified  by  Leonard  Kanienjarin,  with  a  violation 
of  Section  193-1  of  the  Municipal  Code  of  the  City  of  Chicago, 
commonly  kno?m  as  the  disorderly  conduct  ordinance,  A  like 
charge  was  made  against  William  M,  Kamenjarin  in  a  complaint 
signed  and  verified  by  Theodore  Dryier,  Both  charges  involved 
the  same  affair  and  they  were  consolidated  and  tried  together 
by  the  court  without  a  jury.  Defendant  Dryier  was  found 
guilty  as  charged  and  was  fined  twenty-five  dollars.  He 
appeals  from  the  judgment  entered  against  him.  Defendant 
Kamenjarin  was  also  found  guilty  of  the  charge  against  him 
and  was  fined  five  dollars.  So  far  as  the  record  shows,  he 
did  not  appeal  from  the  judgment  entered  against  him. 

Defendant  Dryier,  appellant,  contends  that  "the  pro- 
ceeding, being  a  quasi-criminal  case  of  the  fifth  class  of 
cases  in  the  Municipal  Court  of  Chicago,  said  court  was  with- 
out jurisdiction  to  hear  cause  without  a  jury  waiver  from  the 
defendant,"  and  that  defendant  did  not  waive  a  jury  trial.  He 
cites  Section  2  of  the  Municipal  Court  act  of  Chicago,  111, 
Rev,  Stat.  1943,  ch,  37,  par,  357*  which  provides  that  the 
Municipal  Court  "shall  have  jurisdiction  in  the  following 
cases:  *  *  *  Fifth,  Cases  to  be  designated  and  hereinafter 
referred  to  as  cases  of  the  fifth  class,  which  shall  include 
all  quasi-criminal  actions,  excepting  bastardy  cases,"  and 
also  cites  Section  30  of  the  same  Act,  par,  38^,  which  pro- 
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vides:   "That  every  suit  at  law  in  the  Municipal  Court  other 
than  a  case  of  the  second  class,  or  a  case  of  the  third  class, 
or  a  case  of  the  fifth  class,  or  a  bastardy  case,  mentioned  in 
section  two  of  this  act,  shall  be  tried  by  the  court  without  a 
jury  unless  the  plaintiff,  at  the  time  he  commences  his  suit, 
or  the  defendant  at  the  time  he  enters  his  appearance,  shall 
file  with  the  clerk  a  demand  in  writing  of  a  trial  by  jury 
*  *  *."  The  City  contends  that  the  record  clearly  shows  that 
defendant  waived  a  jury  trial.  The  record  shows  that  "George 
L.  Griffin,  Attorney  for  defendant,"  entered  the  appearance  of 
Theodore  Dryer  and  his  own  appearance  as  attorney  for  Dryier. 
The  record  further  shows  that  no  demand  for  a  jury  trial  was 
made  by  defendant.  The  following  is  the  preliminary  recital 
in  the  bill  of  exceptions  that  was  tendered  by  defendant: 
"Record  of  proceedings  had  in  the  above  entitled  causes  before 
the  Honorable  Irwin  B.  Clorfene,  one  of  the  judges  of  said  court, 
sitting  at  the  Stock  Yards  jrolice  Station,  without  a  jury,  (a 
jury  having  been  waived)  at  47th  Place  and  Halsted  street,  in 
the  City  ©f  Chicago,  Illinois,  on  Thursday,  September  23rd, 
A.  D.  1943,  at  about  the  hour  of  10*30  o'clock  A.  II. M  The  judg- 
ment order  recites:  "How  come  the  parties  to  this  cause,  and 
thereupon  this  cause  comes  on  in  regular  course  for  trial  before 
the  Court  without  a  jury  *•**.»  The  bill  of  exceptions  shows 
that  when  the  two  cases  were  called  for  trial  the  trial  court 
announced  that  both  cases  would  be  tried  at  the  same  time  and 
the  counsel  acquiesced  in  this  procedure.  The  following  then 
occurred:  The  Court:  "I  take  it  that  you  are  ready  to  go 
ahead,  counsel.  Mr.  Griffin  [attorney  for  defendant]*  That 
is  right."  No  demand  or  suggestions  for  a  jury  was  made  by 
defendant  or  by  his  counsel  and  the  court  then  proceeded  to 
hear  the  evidence  without  a  jury.  The  first  time  that  the 
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counsel  for  defendant  raised  the  question  of  .jury  waiver  was 
after  the  court  had  made  its  findings  in  the  cause  and  a  motion 
to  vacate  the  judgment  was  being  argued.  Then  the  counsel 
stated:   "On  the  motion  to  vacate  we  argue  the  fact  that  there 
is  no  jury  waiver,"  We  are  satisfied  that  the  record  3uffi- 
cientl3r  shows  that  the  defendant  waived  his  right  to  a  trial 
by  jury. 

Defendant  next  contends  that  the  "complaint  is  insuffi- 
cient in  law  to  sustain  the  finding  of  guilty,"  Counsel  for 
defendant  makes  the  astonishing  argument  that  Section  193-1  of 
the  Chicago  City  Code  is  an  ordinance  derogatory  of  the  common 
law  and  therefore  must  be  strictly  construed.  Assault  and 
battery  and  breaches  of  the  peace  are  charges  that  were  recog- 
nised and  enforced  by   the  common  law*  Such  offenses  are  pro- 
bably as  old  as  the  common  law  itself.  The  ordinance  in 
question  is  but  a  reaffirmation  of  ancient  common  law  offenses. 
The  complaint  followed,  substantially,  the  language  of  the  or- 
dinance. Defendant,  without  the  aid  of  a  lawyer,  would  under- 
stand the  charge  that  was  made  against  him,  and  he  adopted  a 
similar  form  of  complaint  in  making  his  charge  against  Kamen- 
jarin.  Defendant  relies  upon  People  v.  Qreenf  368  111.  242, 
and  People  v.  Chiafreddof  381  111.  214.   In  the  Green  case  the 
defendant  was  charged  with  a  violation  of  a  statute  that  created 
a  new  offense,  but  that  did  not  describe  the  act  or  acts  consti- 
tuting such  offense,  and  it  was  held  that  the  pleader  was  bound 
to  set  forth  the  act  or  acts  constituting  the  offense.  The 
decision  has  no  application  to  a  case  wherein  the  defendant  is 
charged  with  an  offense  well  known  to  the  common  law.  In 
People  v.  Chiafreddo  the  defendant  was  charged  with  an  offense 
under  a  statute  that  created  the  offense  and  the  statute  did 
not  describe  the  act  or  acts  constituting  the  offense,  and  the 
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Supreme  court  adhered  to  the  rule  announced  in  the  Green  case. 
In  the  instant  case  there  was  no  motion  to  quash  or  for  a  bill 
of  particulars  and,  as  we  have  heretofore  stated,  the  defendant 
as  well  as  his  lawyer  could  understand  from  the  wording  of  the 
complaint  the  offense  charged. 

Defendant  next  contends  that  the  finding  of  the  trial 
court  is  against  the  manifest  weight  of  the  evidence.  In  passing 
upon  this  contention  we  have  been  forced  to  read  the  entire  bill 
of  exceptions,  as  the  abstract  furnished  by  defendant  is  neither 
a  complete  one  nor  a  fair  one* 

On  August  21,  1943,  about  5*38  P»  a.,  a  street  ear  north 
bound  on  Racine  avenue,  on  its  way  to  the  barn,  came  to  a  stop 
at  69th  street  for  the  purpose  of  switching  into  69th  street  and 
to  the  west.  The  conductor  of  the  street  car  was  Patrick  lalsh 
and  the  motorman  was  Michael  Hawley,  About  the  same  time  an 
automobile ,  north  bound  on  Racine  avenue,  driven  by  William  M* 
Kamenjarin  (hereinafter  also  called  Kamenjarin,  Jr.),  and  in 
which  his  father,  Leonard  Kamenjarin  (hereinafter  also  called 
Kamenjarin,  Sr,),  and  his  mother  ?;ere  riding,  had  approached 
the  intersection,  uamenjarin,  Sr,,  said  to  the  conductor,  who 
was  reaching  for  the  switch  handle,  "You  had  batter  drop  the 
handle,  mister.  If  the  car  continues  it  will  tear  the  side  off 
of  our  car,"  The  conductor  suggested  that  the  Kamenjarins  back 
the  automobile  upj  he  also  hollered,  "I  can't  drop  it*  One 
truck  is  on  the  curve,"  ICamenjarin,  3r,,  had  been  in  the 
employ  of  the  street  car  company  for  many  years.  He  told  the 
street  ear  employee  that  he  was  accustomed  to  the  switching  of 
cars  and  that  all  the  employee  had  to  do  was  to  drop  the  switch 
handle  and  let  them  go  by,  While  the  dispute  between  the  said 
parties  was  continuing*  Patrick  King,  a  street  car  conductor, 
was  standing  on  the  east  side  of  Racine  avenue  wed  ting  to  go  to 
work,  and  he  decided  to  take  part  in  the  discussion.  The  evi- 
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dene.:  or  t..e  .it/  is  to  the  of  feet  that       id  he  knew 
Kamenjarin,  Jr.j  that  he  was  a  bustard  and  had  stolen  material 
from  the  street  car  company.  King  testified  that  he  merely 
told  the  Kamenjarins  that  it  would  be  better  for  them  to  back 
up  and  let  the  car  go,  so  that  the  traffic  would  not  be  tied 
up  in  the  street j  that  Xamenjaria,  or.,  said  to  the  son,  "Ran 
over  iiim  and  kill  him,"  but  that  the  son  did  not  do  that.  About 
this  time  ICamenjarin,  Jr.,  got  out  of  the  car  and  said  to  King, 
"Don't  you  accuse  my  father  of  things  like  that.*1  'bile  a  dis- 
cussion between  the  Kamenjarins  and  lag  was  going  on  the  defend- 
ant, Dryier,  a  notorman  on  a  south  bound  oar,  got  off  of  his  car 
and  went  over  to  where  King  and  Kamenjarin,  .Jr.,  ..ere  and  hit 
Kamenjarin,  Jr.,  on  the  head,  The  evidence  for  the  City  i3  to 
the  effect  that  Oryier  had  a  steel  object  in  his  hand  at  the 
time.  The  testimony  for  the  defendant  is  to  the  effect  that 
when  the  defendant  went  toward  Kameajarin,  Jr.,  and  Xing,  the 
former  was  pushing  the  latter  toward  a  hole  whore  they  shot 
beer  down  into  a  basement.  There  was  evidence  for  defendant  to 
the  effect  that  defendant  struck  Kamenjarin,  Jr.,  with  his  hand 
and  that  then  the  latter  hit  his  head  against  a  sign  on  the 
building.  The  evidence  for  the  City  is  to  the  effect  that 

ienjarin,  Jr.,  did  not  hit  his  head  against  the  sign  on  the 
building  or  any  other  object  after  the  defendant  struck  him 
and  that  Kamenjarin,  Jr.,  was  not  pushing  King  at  the  time 
that  defendant  struck  i'amenjarin,  Jr.  '  e  may  add  that  the 
testimony  of  an  impartial  witness,  Hamilton,  supports  the 
testimony  of  the  Tlamenjarins,  .after  :  amenjarin,  Jr.,  was 
struck  he  went  to  a  drug  store  on  the  corner,  where  he  becane 
sick  from  loss  of  blood  and  was  taken  out  of  the  drug  store  on 
a  stretcher  and  to  an  ambulance  that  took  him  to  St«  Bernard's 
hospital.  The  City  attempted  to  prove  the  nature  of  the  in- 


■  ■ 

t<  ■■•     ' 

.       .  ,  •     ■  ... 

■  ■    '   ■  ; 

...  •  t  si 

1 

< «     ■  t.     "-    ■ 


juries  sustained  by  Eamcnjarln,  Jr.,  and  the  hospital  treat- 
ments that  lie  received,  but  upon  objection  by  the  defendant 
that  such  evidence  was  immaterial  the  trial  court  sustained 
the  objection, 

Tiic   trial  court  saw  and  heard  the  witnesses  and  had  a 
better  opportunity  to  pass  upon  their  credibility  than  we 
have,  He  stated  that  he  disbelieved  the  testimony  of  some  of 
the  defendants  witnesses  and  expressed  the  opinion  tliat  while 
Il&menjarin,  Jr.,  was  stubborn  in  insisting  upon  having  the 
right  of  way  over  the  street  car  company,  there  was  no  .question 
in  his  mind  but  that  the  defendant  hit  Kamenjarin,  Jr.,  with 
an  instrument,  and  that  he  had  no  right  to  hit  himj  that  "Ke 
[Dryier]  struck  his  nose  into  an  argument  between  two  others." 
The  finding  of  the  court  that,  without  right,  defendant,  Dryier, 
hit  Kamenjarin,  Jr.,  with  an  instrument,  is  abundantly  supported 
by  the  evidence,  and  the  result  that  followed  the  blow  refutes 
the  claim  of  defendant  that  he  struck  Karaenjarin,  Jr.,  only 
with  his  hand.  A  careful  consideration  of  the  evidence  satis- 
fies us  that  the  instant  contention  is  without  merit. 

The  last  contention  of  the  defendant  is  that  "Ordinance 
on  which  complaint  is  based  *  *  *  being  derogatory  to  the 
common  law  must  be  strictly  construed.  Ordinance,  as  passed 
by  the  City  Council,  contains  no  sub-section  7  and  an  attempt 
on  the  part  of  the  pleader  to  so  sub-divide  the  complaint  merely 
to  suit  his  convenience  must  of  necessity  void  same,"  l/e  take 
judicial  notice  of  the  great  volume  of  business  handled  by  the 
Municipal  court  of  Chicago  and  that  printed  forms  are  necessary 
in  order  to  handle  its  business  expeditiously*  Section  193-1 
is  very  lengthy  and  contains  a  statement  of  many  acts  that  come 
under  the  head  of  disorderly  conduct.  The  printed  form  used  is 
so  drafted  that  it  covers  all  of  the  acts  mentioned  in  Section 
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193-1*  and  in  the  instant  case  all  of  the  acts  contained  in 
the  printed  form  were  stricken  out  save  the  one  upon  which 
the  City  wished  to  proceed  against  the  defendant,  viz.,  "(7) 
Did  willfully  assault  another,  or  was  engaged  in  aiding  or 
abetting,  in  a  fight  or  quarrel  or  other  disturbance,"  Thus 
the  defendant  was  notified  as  to  the  specific  disorderly 
conduct  charge  against  him.  The  procedure  followed  worked 
to  the  advantage  of  defendant:  not  to  his  disadvantage.  The 
defendant  makes  the  strained  argument  that  the  use  of  the 
numeral  (7),  in  parenthesis,  voids  the  complaint,  as  that 
numeral  is  not  in  the  ordinance.  This  contention  is  without 
the  slightest  merit* 

If  the  trial  court  erred  it  was  because  he  did  not 
sufficiently  punish  the  defendant  for  his  wanton  act. 

The  judgment  of  the  L-unicipal  Court  of  Chicago  is 
affirmed* 

JUDGMENT  iFFHUflffi* 

Sullivan,  P,  J,,  and  Friend,  J,,  concur. 
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MR.  JUSTICE  iCIL'-Y   ELXV1   0  ?H£  Oi-IfciA 

This  is  an  aopeal  fro*  en  order  denying  olslnt.iff s* 
petition  to  Vfiorte  an  order  dismissing  M^lntiffs1  eauee  for  vant 
of  orosecution,  discharging  the  garnishees,  and  dismissing  the 
attaehment  I  sinst  the  garnishees. 

September  16,  1941,  Plaintiff  iley  filed  an  affidavit 
in  attachment,  stating  th&t  Caryl  Kiehclmore  «r*a  indebted  to  him  for 
legal  services  in  the  sum  of  °,500  an     t  she  v&f  not  a  resident 
of  Illinois  but  resided  in  t.   aul,  Hlnnesots.   Bond  having  been 
given,  the  *<rit  of  attaehment  on  eotemben  16  Issued  to  attach 
the  property  of  Caryl  Miehelmor*  and  summoned  the  eo- partners  in 
the  law  firm  of  Xlrklsnd,  rlemlm,.  Green,   Martin  &  tills  as  garnishees, 

October  27,  1941,  Plaintiff   iley  filed  tne  complaint 
alleging  thst  he  furnished  legal  services  at  the  instance  and  request 
of  Caryl  Michelmore,  who#  notwithstanding  her  promises  had  refused 
to  oay  for  the  services  rendered,  the  fmi*  value  of  which  wae  ^,500, 
Sovember  S3,  1941,  Smjyt  Michelmore  filed  her  snew^r.  Msy  1,  194' # 
the  garnishees  filed  their  answer,   November  30,  1942  an  amended 
eoBBlsint  was  filed  by  leave  of  court  making  vrank  .   eid  and 
Charles  A.  0»Connor  additional  plaintiffs,  January  °7,  1943,  Saryl 
Michelmore  answered  the  amended  complaint. 

It  aooears  from  the  record  th*t  nothing  further  transpired 
in  the  proceeding  until  June  10,  1943,  when  the  garnishees  were 
discharged  and  the  attachment  and  cause  dismissed  for  -ant  of 
prosecution. 
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June  14,  1943  Defendant  Qmrfl   ^lotielaore  was  served  with 
notice  th  t  plaintiffs  would,  the  following  lay,  preeont  a  petition 
asking  that  the  order  of  dismissal  be  Treated  end  the  cnuse  reinstated, 
June  17,  1943  en  order  was  entered  denying  the  prayer  of  tne  etltlon. 
June  18,  1943  notice  of  appeal  was  filed  by  laintlffs  froa  the 
order  of  June  17,  1943  denying  the  Detltlon  to  vacate. 

June  £8,  1943,  oleintiffe  served  notice  on   Caryl  lcheLaore, 
defendant,  and  the  garnishees  thst  they  would  ore sent  a  petition 
July  1,  1942,  graying  that  the  order  ">f   June  10th  dlemlr^ing  the 
eause  he  vacated  and  the  cause  reinstated.  July  2,  1943,  an  order 
was  entered  denying  the  retition.  July  8,  194  7,  plaintiffs  filed 
an  "Amended  Notice  of  Apoeal"  froa  the  dismissal  order  of  June  10th 
snd  orders  of  June  17  snd  July  2,  1943  denyln,     mtiffs*  petitions 
to  vacate. 

A   motion  *?j&g  rna-e  in  this  e^urt  fey  f'sryl  *lohel*ere  to 
strike  from  the  record  and  abstract  eert&in  pages  containing  the 
petlticn  filed  by  plaintiff  July  1,  194::     the  "Second  Notice  of 
kpoeal*  filed  July  8,  1943.  In  objecting  to  the  allowance  of  the 
motion  3 laintlffs  eajr  there  wee  no  ^Second  Sotioe  of  appeal*,  hut 
an  amended  notice  of  appeal  under  fUlle  33  (5)  ^uoreae  Court  of 
Illinois.  Rple  33  of  the  Suoreme  Court  was  amended  in  1937  by 
adding  sub-section  6  relied  upon  by  the  plaintiffs,  that  sub-section 
authorises  amendments  to  the  notice  of  aopeal  "on  written  motion* 
to  supply  certain  requirements  set  forth  in  the  preceding  sub-sections. 
It  orovides  that  where  the  record  has  been  transmitted  to  the 
reviewing  court,  the  application  for  leave  to  amend  should  be  made 
In  thst  eourt,  otherwise  amplication  should  be  aa#e  in  the  trial  court. 
It  also  provides  that  amendments  should  relate  taak  to  the  time  of 
the  filing  of  the  notice  of  appeal*  the  record  does  not  show  that 
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plaintiffs  made  s  written  motl  ■  »»    Ued  in  any  wise  to  the  trial 
court  for  leave  to  amend,   Assuming  that  written  ap  Mo  tion  had 
been  made,  however,  It  li  plain  fro*  the  *ub-sectlon  that  any 
amendment  would  rolste  baok  to  the  original  notice  of  appeal, 
accordingly,  it  could  not  include  any  order,  etc.  entered  subsequent 

to  the  original  notice,   the  motion  is  allowed  and  we  shall  not 
consider  the  petition  filed  July  1,  or  the  order  entered  July  2,  1943* 

Plaintiffs  contend  the  trial  court  committed  error  in 
refusing  to  vacate  the  dismissal  order  and  r«lnstr<te  the  cause,  because 
good  cause  and  diligence  was  shown  by  the  plaintiffs.  The  record 
shows  that  the  executive  Committee  of  the  &«p**iaf>  Court  of  Gook  . 
County  on  May  5,  1943,  pursuant  to  Section  4  of  Hulc  22-A  of  the 
Superior  Court  Rule*,  entered  an  order  directing  th&t  a  typewritten 
list  ©f  all  pending  common  law  Jury  and  non-Jury  cases  filed  on  or 
before  April  30,  194?,  and  not  on  printed  trial  calendars  or  notice^ 
for  trial  on  or  before  April  30,  1943;  assigning  a  Jwdge  to  call 
that  list  of  cases  and,  among-  ?ther  things,  th-t  if  the  defendant 
should  respond  and  the  plaintiffs  not,  the  cause  to  be  dismissed  on 
motion  of  defendant  ©r  by  the  court;  and  th&t  any  order     .amis sal 
might  be  vacated  and  the  cause  reinstated  any  time  within  30  days 
from  the  dismissal  order  for  good  cause  shown,  etc.   Pursuant  to  that 
order,  notice  thereof  was  published  In  the  Chic  - o  Law  Bulletin  on 
May  6,  ?,  8,  10,  11,  12,  13,  14,  16,  1?  and  18,  1943.   I'he  published 
announcement  stated  that  copies  of  the  special  List  could  be  had  from 
the  Clerk  of  the  Superior  Court, 

On  May  17,  1943,  the  Executive  Committee  amended  the  order  of 
May  5,  but  not  materially  and  notice  of  the  entry  of  th.;t  oruer  was 
announced  b  publication  In  the  Chicago  Law  Bulletin  on  May  19,  21,  22, 
24,  28,  2$,  28,  29  and  31,  and  June  1,  2,  3,  4,  8,  7,  8,  and  9,  1943, 
which  said  announcement  lite wise  stated  that  copies  of  the  Special 
List  were  available. 


. 


, 

t 


4 

rhe  case  at  b^r,  not  having  been  noticed  for  trial, 
aooeared  In  the  ubliehed  list  of  ease*  on  Hay  1*,  194^  nn6   c,<ain 
on  June  9,  194J5, 

flecattPfc  of  our  ruli      n  the  motion  hereinbefore  decided, 
we  shall  consider  only  the  petition  filed  June  15,  1943,  to  determine 
whether  or  not  the  trlnl  court  abused  its  discretion  in  refuting  to 
vacate  the  order  ef  >Healssal  and  to  reinstate  the  ■     ,   The 
petition  recites  the  nature  of  the  action  and  the  attachment;  th 
the  cause  is  at  is^ue  and  t,     lley  had  submitted  himself  to 
depositions  and  "had  oroaised*  defendant1©  attorney,  the  other  l^ln- 
tiffs  woulS  be  available  for  depositions,  sfter  which  the  o&uso ■ 
could  be  noticed  for  trial  sad  -Iseed  unon  the  trial  calendar;  that 

lintiff  O'Connor  was  a  circuit  Soart  Judge  in  sai   unty,  busily 
'  engaged,  in  hearings  and  trials  and  unable  to  ooae  to  "hieasr©  for  a 
deposition  &n&   that  tintlff  eld  nas  been  almost  eonstsntly  »   jed 
in  Washington,  ©.  0,  and  Row  Orleans,  La.,  and  that  on  June  10,  1943 
the  cause  had  been  dismissed  «Jid  the  garnishees  dieoharged  beeaus 

lley  through  inadvertence  *f  Hod  to  rb serve   i    so  in   *J   call 
and,  therefore,  usa  not  ore  sent  in  court**  j   a   hat  he  had  just 
learned  of  the  dismiesel  and  had  a  meritorious  cause,  &n3  would  proceed 
diligently  to  a  conclusion.   *e  presume  that  th*  trial  court  h 
before  it  the      ings  in  the  ease,  including  the  answer  and  amended 
answer  of  the  Defendant  Opryl  *lohelaore  which  set  uo  the  affirmative 
defense  thst  plaintiffs'  ©ante  of  action  A14  not       within  •  years 
immediately  preceding  the  filing  of  the  eoaol&int  and  was  barred  by 
the  Statute  of  limitations.  Ho  reply  to  the  answer  or  amended  answer 
had  been  filed  when  the  trial  court  considered  Plaintiffs*  >atitlon 
to  vacate*   The  oetltlon  does  not  refer  to  that  affirsative  defense. 
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It  is  true  th  t  the  a*  -    it  fryr   »tt*ehmi*nt  states  that  Csryl 
Miehelmore  is  not  a  reeiSent  of  Xlllaele,  but  there  i«  n       in 
the  reoora  to  Indicate  when  she  left  Illinois,  or  how  long  ehe 
had  been  a  non-resident.   Set+inp  &side  consider- ti  n  r>f  other 
weaknesses  In  -lsintiffs*  petition,  the  statement  that  l*.intlffs 
had  a  meritcri  m>«  ease  h*d  to  ive  ray  to  the  rscord  as  the  trial 
oourt  found  it.   Under  the  eiroumst&nees  which  surround  the  cause 
and  ti.e  petition  when  considered  by  the  trial  court,  we  believe 
that  the  trial  "ourt  ha-i  no  other  alternative  but  to  take  ' 

ichelsore's  answer  as  true.   -'att  v.  Cecil.  368  111.  510;  hap, 
110,   ee.  184  111.  Rev.  ktats.  Taking  her  answer  as  true,  even 
assuming  that   I  .xntiffs  showed  g»ed  -©use  in  their  petition,  it 
was  aooarent  that  the  cause  had  no  jaerit. 

A't  need  consider  no  attetv  ^olnt.   The  order  is  hereby 
affirmed, 

0Rt>£*  I       ♦ 

Btmr  ,  ,o.    ur%,   J.  qow:     . 
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taJOPB    0AES1   KOORTZ,  ) 

aonell.ant,  ) 

)  NO 

v.  ) 

) 
PUBtX  VICE   COMPANY  OF   MOUTHERS     ) 

ILUNOI    ,  ) 

Aooelleo.  ) 
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KH.  JUSTICE  KIL  I  IV 

This  Is  a  contract  action  In  which  I   intif  f  ••eke.  to 
appeal  from  an  order  denying  his  motion  for  le v-vs   to  amend  his 
statement  of  claim. 

The  record,  dees  not  contain  the  statement  of  claim.  The 
first  I  teo  evidenced  by  the  record  is  :;l**intiff  *  c  motion  of  August 
10,  1943  for  leave  to  file  an  amended  statement  of  claim,  the 
motion  was  continued  to  September  15.   he  next  step  Is  lvintiff's 
motion  of  eptember  22,  1942  to  set  the  case  for  trial.  It  ap 
from  t  e  notice  of  that  motion  that  the  files  in  the  case  were  missing 
and  that  Plaintiff  proposed  to  have  the  file  traced,    Member  f 
1943,  an  "Amended  Complaint  *  Statement  of  Claim"  wag  filed  in  which 
plaintiff  ol&iaed  that,  for  many  years  before  august  1,  1938,  he  had 
contracted  with  the  defendant  for  gas  and  electricity  service  into 
his  house  at  512  Ingraham  Avenue,  Calumet  City,  Illinois  nn$t    pursuant 
to  the  contract,  paid  the  monthly  ehsrg©*  for  the  services;  that 
•  ugust  1,  1938,  defendant  through  ite  servants  forcibly  entered  the 
house,  disconnected  the  service  when  there  vss  no  arrears  in  naymrr 
and  without  fault  of  olsintiff *s,  who  had  no  other  system  of  cooking, 
or  lighting  his  home;  thst  he  demanded  rseumotion  of  the  eervice; 
that  the  demand  was  refused,  olalntlff's  home  became  useless  and 
his  family  was  comoelled  to  eat  in  restaurants  snd  live  in  the  dark 
house  for  6G  days,  to  the  damage  of  olalntlff  of  £.75  oer  3ay;  and 
that  he  applied  to  the  Illinois  Commerce  Commission  where  it  as 
decided  that  plaintiff  should  deposit  12*50  instead  of  25.00,  which 
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defendant  had  demanded  for  the  restoration  of  ervioe  and  that  plaintiff 
made  the  deposit  under  orotert.  Plalntifi  sues  for  his  Jamages, 

September  ?9,  1945,  plaintiff  made  a  motion  to  amend  the 
second  paragraph  of  the  statement  of  claim  end  the  amended  statement 
of  claim  to  change  the  date  upon  which  the  alleged  cause  of  action 
occurred,  from  August  1,  1938  to  ugust  15,  1936.  The  motion  was 
denied  and  olalntlff  filed  a  notice  of      I  from  the  order  of  denial. 

After  the  praecipe  for  record  was  filed,  plaintiff  an 
October  4,  1943,  filed  *  petition  in  the  trial  court  stating  that 
the  files  had  been  lost  without  his  fruit  or  nsglect  and  preyed  that 
a  cony  of  "A  Second  Paragraph  Statement  &t   Claim"  filed  in  the  above 
entitled  cause  be  substituted,  in  lieu  of  and  *?lth  the  gam  effect 
as  the  original.  On  the  same  day  an  order  was  entered  restoring  "a 
copy  of  plaintiff^  oroooaed  amendment  to  Statement  of  Claim  first 
presented  to  the  court  on  August  10#  1943,  for  filing  and  for  which 
leave  to  file  has  been  denied.*  October  4,  a  further  order  was  enter 
denying  plaintiff1 e  motions  presented  August  10,  1943,  September  23, 
1943  said  eptember  29,  1943  for  leave  to  amend  the  statement  of  claim, 
*Shle  order  was  entered  nunc  yo  tune  as  of  eptember  £9,  1943« 

Section  77  of  the  Civil  Practice  Act,  Chapter  110,  ar,  201, 
111,  Rev,  Stats,  limits  appeals  to  "final  Judgments,  orders  or  decrees;* 
and  orders  granting  a  new  tri&l  uoon  leave  of  the  reviev'ing  court, 
Section  78,  Par,  20??  authorizes  moreslR  to  this?  court  from  Interlocutory 
orders  or  decrees  granting  injunctions,  or  overruling  motions  to 
dissolve  the  ?&aat  or  enlarging  the  scope  of  an  injunction  order,  or 
appointing  receivers,  or  giving  other  or  further  oovers  or  prooerty  to 
reoeivers  already  appointed.  No  other  risrht  of  appeal  is  granted,   ne 
order  from  which  plaintiff  seelcs  to  apoeal  in  this  case  is  not  a  final 
order.  It  makes  no  final  disposition  of  the  case.  It  is  an  interlocutory 
order,  but  not  such  as  is  appealable,  There  is  no  T»i.i;ht  to  this 
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appeal,  therefore,  and  we  have  no  Jurisdiction  to  entertain  an 
appeal.   The  eau«*e  is  still  vending  in  the  trial  court  for  further 
proceeding.  The  aapeal  is,  therefore,  dismissed. 

Appeal  ileal seed. 

BUHKE,  P.J.  m>   LU?r,  J.  COKCtm. 
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TBI  PEOPLE  OF  TRSt  STATE  '  t   lUlll 
Defendant  in     rror. 


v,  )  / 


FRAHK  B«AUN   ,    ( Inwleaded),  ) 

) 
Plaintiff  In  ;  rror.  ) 


i    i 


-*Hl.    JW3TIC*.   KIL    I 


Defendant  after  trl?l  by  jury  irsa  convicted  in  the 
Criminal  Court  of  Co*?k  Coonty  tf  conspiracy  t     mit  an  abortion 
(Chap.  38,  Ceo.  46,  Par.  139  111.  Bev.  'tats.)  and  w«*  sentenced 
to  It  mcnths  in  the  County  Jail  and  to  ^ay  ■  fine  &f   ,    .   He 
baa  prosecuted  thii  writ  of  error  to  reverse  the  judgment. 

The  indictment  consisting  of  four  csunt**  charged  that 
defendant  and  one  *  ary  Boe*  man   the  £8th  lay  of  April,  1943, 
unlawfully  conspired  ^'lth  eech  other  and  with  "diver*  other  persmas, 
whose  names  are  unknown*,  to  cause  Anna  Karg  to  have  a  miscarriage 
when  not  necessary  for  the  oreeerv:  tion  of  h«r  life.  The  first  tvo 
counts  charge  that  Anna  Karg  w*f  then  pregnant  and  that  the  alleged 
conspirators  had  reason  to  believe  and  did  believe  that  fact.  The 
last  two  charge  thst  the  const irs tore  had  reason  to  and  did  believe 
that  she  w«e  pregnant* 

Motions  *ere  made  by  defendant  to  cussh  the  Indie taent 
and  for  a  bill  of  particulars  aimed  ut  Identifying  "Hary  Ram-  and 
particularising  the  acts  charged.  Both  motions  vers  overruled  and 
no  error  is  assigned  on  the  rulings. 

The  defendant  contends  in  this  court  that  there  was  no 
proof  of  conspiracy;  that  crcesi-eiramlnation  of  the  eomolaining  vitness 
was  unduly  United;  that  competent  and  material  evidence  was  evcluded 
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and  Improper  and  incompetent  evidence  admitted;  th:>t  he  was  prejudiced 
by  the  conduct  and  argument  of  the  prosecutors;  that  the  terdiot  va* 
eontr&ry  to  the  evidence  and  law;  end  that  the  court  committed  error 
in  denying  hie  motion  for  a  nev  trial  and  in  arrest  of  judgment. 

In  suo  ort  of  the  fir*t  contention  the  defendant  argues 
that  there  vae  no  proof  that  he  or  ssnyone  else  eonr  Ired  with  anyone; 
that  the  evidence  showed  no  eoneairccy  as  to  hie  receptionist  or 
alleged  nurse,  and  ths>t  he  could  not  conspire  with  himself.  Anna 
Karg,  a  16  year  old  high  school  girl,  hae  intereouree  with  her  "boy 
friend*  in  December,  1942  &n$   thereafter,  to  the. time  of  the  transaction 
subject  of  the  indictment,  huv3  not  T«enstru*t<?a.   t  the  time  she  was 
in  charge  of  the  children  of  •  family  with  whom  she  lived.   Phere  is 
testimony  that  believing  that  she  was  pregnant,  aa&a  Earf  went  to 
defendant's  office  to  tags  e  him  to  perform  an  abortion;  th     tar 
discussing  her  condition  and  omypaee  wit*  the  receptionist,  an  aoooint- 
ment  with  the  defendant  vat  -j  that  he  examined  her   April 

28,  1943,  telling  her  she  was  pregnant;  that  fee  trusted  her  kpril  £7, 
causing  pain  in  the  vaginal  region  and  Inserted  packing;  that  the 
nurse  who  prepares1  hmr   gave  her  pilll  following  this  treatment  end  the 
receptionist  told  her  not  to  worry,  she  had  to  go  through  ith  it; 
that  April  £§  she  was  attended  by  the  nurse  and  defendant,  gai 
a  ministered,  she  slost  consciousness  and  awoke  with  abdominal  pains; 
that  she  was  very  sick  the  next  day  and  was  a  vised  by  telephone  by 
defendant  to  clrlnk  liquids  and  to  apply  ice  packs;  that  two  days 
later  she  reoueeted  the  naree  to  have  the  defendant  sail  and  see  her, 
and  the  nurse  advised  her  to  a  iply  lee  packs;  and  that  defendant  did 
not  call  and  early  the  next  morning  she  was  examined  at  her  home  by 
a  Dr.  Seagal  who  ordered  her  taken  to  the  County  Hospital. 

On  cross-examination  Anna  *arg  admitted  lying  about  her 
name  and  said  that  she  had  always  been  somewhat  irregular  in  menstrual 
periods. 
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The  defendant  eomnlalne  thst   raune  only  vat  indicted, 
tried  and  convicted  by  i  1   1  de-flee  dssi.-ned  to  circumvent  rules 
of  evidence.   The  fact  that  neither  the  reoeotlonlat  ncr  the  nurse 
are  Identified  by  name  in  the  Lr     tat  or  in  the  proof  ie  no 
objection,  (People  v.  ;>eyy.  ?6r  111.  /   .   0)  for  It  le  enough, 
even  if  the  evidence  shows  that  the  defendant  eenepif     th  a 
person  not  named  as  a  defendant,   ftnstess  ▼.  United  tates. 
(2)  594.   Braune  says  the  State  could  have  Included  the  receptionist 
or  nurse  by  name,  since  the  doctor's  records  were  In  the  nands  of 
the  prosecution.   uffiee  to  ~ay  that  no  point  is  made  here  of  the 
sufficiency  of  the  indictment     there     t;  requirement  Ha 
the  receptionist  or  nurse  be  named.  He  argues  that  nor©  th^n  :me 
oerson  muet  be  shown  guilty  to  sustain     nvietlon  for  oone  ir&ey. 
Commission  of  the  crime  requires  tvo  or  more  eoaepiratara,  Dut  It 
w*«  net  nece^Kary  to  the  conviction  of  Brsune  th'  I    *  arj  oe*  be 
convicted.   People  v.  pwua.y.  S8v  111.    .   0.   Brauac  s.e.raee  that 
a  conspiracy  may  be  inf-er^ed  from  the  acts  of  oc-eonenirators. 
A  conspiracy  is  rarely  oreved  by  -Tlreet  evidence,   4ns teas  v,  United. 
gUteeA     ed.  (?)  594 J  ;>op^  v.  3fif«W,  ?10  111.  441  and  Ochs  V. 
P_eoole»  l^4  111*  399.   He  eontsmde  thst  I     ate*s  ease  rests  uoon 
inference  built  upon  inference.   '  e  believe  ghat  the   evidence  recited  was 
sufficient  to  take  the  cueetioa  of  the  conspiracy  to  the  Jury  if  there 
was  evidence  of  oregnanoy.  there  Is  no  filing  of  Inference  upon 
inference  here.  Inferences  were  required  to  bridge  the  gap  between 
the  complaining  witness*  first  conversation  with  the  receptionist 
and  her  second  conversation  which  arranged  the  appointment  with  the 
doctor.  The  inferenoe  it,  and  we  think  fairly  so,  if  the  complaining 
witness's  testimony  ie  true,  the  receptionist  discussed  the  witness* 
condition  and  ouroose  to  the  doctor.  The  nub  of  the  case  is  the 
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unlawful  agreement  and  it  is  not  necessary  to  prove  that  the 
conspirators  agreed  In  terns.  People  y.  rury.  335  111.  539.  If 
the  complaining  witness  it  telling  the  truth  that  she  vaa  pregnant 
and  went  to  the  doetor  for  an  abortion,  and  the  doe tor  examined 
her  and  found  she  was  pregnant  and  oerfomed  the  abortion,  then 
It  is  a  fair  inference,  if  it  is  not  direct  evidence,  that  both 
receptionist  and  the  other  nurse  knew  that  the  object  to  be  attained 
wss  Illegal  and  that  each  one  of  then  was  in  a  combination  with  the 
defendant  to  pursue  the  illegal  end.  The  conversation  testified  to 
by  the  witness  that  the  receptionist  told  her  not  to  vorry,  that 
she  had  to  go  through  with  lt#  was  direct  evidence  as  was  the 
testimony  that  the  doctor  and  nurse,  side  by  side,  performed  some 
acts  pertaining  to  Anna  karg* «  vagina  and  abdomen. 

Br&une  contends  there  was  no  evidence  th: t  Anna  Karg  was 
pregnant  and  no  proof  that  the  alleged  abortion  vrs  not  necessary 
to  save  her  life.  *hile  there  wan  no  direct  evidence  that  the 
alleged  abortion  was  not  necessary  to  the  preservation  of  the  life 
of  Anna  &arg,  there  was  sufficient  evidence  from  which  a  fair 
inference  of  the  faot  could  be  drawn.  In  addition  to  his  complaint 
that  there  was  no  evidence  that  Anna  Karg  was  pregnant,  Braune 
says  there  was  n©  proof  of  any  kind  "that  would  begin  to  make  a  case 
of  simple  abortion,  fhere  was  no  necessity  that  the  proof  make  out 
a  case  of  simple  abortion.  The  gist  of  the  offense  wee  not  the 
abortion,  but  the  conspiracy  to  perform  the  abortion.  14  Annot*d. 
Cases  ISSj  State  v.  Davis.  1&4  0.  E.  73S;  People  v.  irury.  335  111. 
539.  As  to  the  question  of  pregnancy,  in  addition  to  the  testimony 
of  Anna  Karg  relating  to  her  pregnancy  and  oonvereationa  with,  and 
action  of  the  doctor  and  nurse*  there  is  the  medical  testimony 
produced  by  the  State.  Or,   Seagal  examined  her  May  1,  1943,  while 
she  waa  in  bed  at  the  home  of  imr   employer.  She  was  acutely  ill. 
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very  pal©  and  that  her  abdomen  vac  distended,  rigid  «nd  extremely 
tender.   Hie  opinion  et  the  time  v&s  that  she  vaa  suffering  from 
peritonitis  and  that  he  sent  her  to  the  County  Hospital,   Dr.  Kaolan, 
an  Interne  at  the  County  Hosoltal,  made  a  bimanual  an<5  Instrumental 
examination  when  Anna  Ksrg  was  brought  there  about  3  A.M.  May  1, 
1<343.   He  found  In  addition  to  the  condition  observed  »y  :>r.  Seegftl, 
that  the  ooenlng  of  the  womb  ^as  larger  than  normal?  and  the  cervix 
wee  lnfla«amed  and  emitting  a  discharge.  His  diagnosis  after  a 
complete  examination  -as,  an  Incomplete  eeotio  abortion  with  a 
generalised  peritonitis.   He  prescribed  treatment  and  medication, 
some  of  which  v«g  to  metis  oontraot  the  uterus  and  expel  remaining 
contents,  ^e  believe  this  was  sufficient  evi Oenoe  -   s  questle* 
of  pregnancy  to  take  the  ease  to  the  jury. 

In  the  cross  examination  of  Anna  Karg,  defendant's  attorney 
sought  to  show  that  she  warn   in  the  employ  of  an  assistant  State's 
Attorney  at  the  time  of  and  a  short  time  before  the  trial, 
court  precluded  the  testimony  as  to  who  wee  paying  the  witness  for 
her  work,  after  she  testified  that  the  was  erring  for  the  children 
of  her  employer  and  how  aainy  children  there  were.   the  defendant 
•myt  the  Jury  had  a  right  to  knew  who  the  girl  was,  vmth  whom  she 
lived,  how  she  lived,  whether  she  received  compensation  from  the 
state  and  how  much,  whether  she  discussed  the  ease  with  her  employer, 
how  she  hapoened  to  be  living  there  and  whether  she  expected  any 
reward;  and  especially  he  says  where  the  complaining  witness'  testimony 
is  uncorroborated.  The  witness;'  tettimony  was  not  entirely  uncorroborated, 
but  In  certain  respects  there  was  only  the  testimony  of  the  complain- 
ing witness  against  that  of  the  defendant.  It  was  important,  therefore, 
that  the  defendant  be  given  every  oooortunity  to  develop  whatever 
factors  reasonably  bore  upon  ths  credibility  and  interest  of  the 
witness  or  of  her  employer  in  the  ease.   It  was  not  necessary  that 
the  defendant  disclose  the  purpose  for  which  he  wished  to  develop 
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the  crops-examination  {>  lford  v.  'nit      l"e.  282  U.   .  687;,  but 
It  appears  from  an  affi«*vlt  fllsd  In  su^oort  of  &  action  for  a 
new  trial  that  the  witness  was  in  the  emoloy  of  an  Aa distant  state's 
Attorney  of  Cook  County.   e  t  Ink  defendant  ahould  have  been  permitted 
to  brlnp  to  light  the  olreuaetaneee  of  the  witness*  employment  In 
order  that  the  Jury  eool4  have  every  opportunity  to  appraise  her 
testimony.  This  is  esoecially  true  where  the  witness  was  alleged 
to  be  In  the  employ  of  one  so  oloeely  related  to  the  preaeoution  of 
The  oaee.   (  :lfprd  v.  United  "states.  ?^(im  687).   We  recognize  that 
the  extent  of  the  eros a- examination  was  In  the  dlser  itlea  of  the  trial 
court,  but  we  think  the  limitation  Um**m*>  on  defendant* «  attorney 
vrs  aarvrnmanaal**  The  court  was  not  creased  to  rule  on  saveral  of 
the  objections  mad*  by  the      cation  to  ajaastlaftfl  aiaed  at 
eliciting  information  which  W*«l<3  identify  the  witness*  employer 
as  the  Assistant  Stafta'tf  attftfMKft  neverthals?-?-.  It  L«  apparent  from 
i  study  of  the  colloquy  that  the  erogft-ay^ainsfci^n  wa.fi  unduly  limited. 

Complaint  if  next  am  dm  of  %m   e^eluel-sn  by  the  trial  court 
of  certain  co  lee  of  reoorts  made  by  defendant  to  th©  iov.rnment  In 
connection  with  tax  lavs  and  which  wer*  offered  f.-r  the   **  >ae  of 
showing  that  defendant  had  no  such  employees  as  the  complaining 
witness  testified  to.     think  tarns*  records  waff*  properly  excluded 
*.a  urely  self- serving  documents-,  fhe  sam*  i>&y  be  said  for  bnaks, 
record?"  *>nd  receipts  vhlch  vers  excluded, 

defendant  testified  on  direct  examination     the  reason 
why  complaining  witness  could  not  locate  him  on  April  30th,  as  she 
testified,  was  th  t  he  am*  on 'hie  way  to  >ort  -mith,  Arkansas  by  rail. 
He  then  sought  to  show  how  he  happened  to  be  an  the  trip.   The  court 
refused  to  permit  this  testimony.  On  ermee  examination  he  testified 
t;h-t  he  knew  aonths  in  advaaee  th  t  he  vn»  going  to  Arkansas,  although 
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he  had  made  appointments  on  etch  day  aerly  in  t*.ay  for  from  17  to  25 
persons;  and  that  he  vent  to  Arkansas  for  one  ay  end  then  to  Denver 
end  learned  for  the  first  tine  th&t  there  was  a  warrant  for  hie  arrest 
on  Monday,  tf«y  16th„   ft  consideration  of  p«srt  of  tne  argument  of  the 
prosecution  on  this  point  will  indies te  why  the  defendant  -as 
prejudiced  by  the  refusal  of  the  court  to  voermlt  the  testimony  as 
t©  the  reason  for  his  trip,   "The  $sm©  man  placed  her  in  that  position 
who  had  violated  the  laws  of  man  and  the  ethics  of  his  profession, 
Where  was  he?  Be  left  town.  He  did  not  care  whether  this  little  girl 
aied  or  not",  And  again  *  «  *  *  and  when  he  h??d  en  opportunity  to 
do  it  for  the  person  whoa,  by  his  own  hands,  was  disced  right  on  the 
threshold  of  death,  he  ignored  her  completely  and  would  not  go  near 
her.  the  was  there  and  he  caught  a  train  and  left  town1*.   Defendant 
should  have  been  given  the  ©paortunity  to  state  the  reasons  far  the 
trip,  so  th&t  the  Jury  could  weigh  whatever  tfmvmrabl©  inferences 
it  might  draw  therefrom  against  those  suggested  &n&   argued  by  the  state, 
ve  think  the  exclusion  of  this  testimony  w%s  highly  orejudlcisl. 

the  next  contention  is  tk&t   the  **ourt  erroneously  admitted 
testimony  of  the  complaining  witness  of  conversations,  cut  of  the 
presence  *f  the  defen  ant,  ^ith  she  receptionist  and  nurse.  It  is 
his  ©©ntuntlon  %h&%   the  corpus  aellet.ji  ©f  the  ©onspirtcy  could  not  be 
proved  b,  the  hearsay  testimony  and  that  the  trial  court  though 
admitting  It  with,  reservations  to  strike  it  unless  connected  up,  did 
not  stride  it  when  the  connection  failed.  It  ie  defendant1*  contention 
that  this  error  sided  pursuance  of  the  legal  device  to  circumvent 
ordinary  rules  of  evidence  to  convict  the  defendant,  and  insiste  that 
independent  evidence  should  be  first  offered  of  the  consoiracy  before 
these  conversations  were  admissible.   here  conspiracy  can  be  shown 
only  by  the  conduct  and  conversations  of  the  alleged  conspirators,  it 
is  impossible  for  the  onnepiracy  first  to  em  ehown  before  the  conver- 
sations art  admitted.   it  think  from  the  nature  of  the  cape,  that 
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the  trial  court,  clothed  with /»l*oreti?.n  to  do  bo,  governed  the 
order  of  proof  properly.   Admitting  the  conver-  tl^n*  In  evidence, 
subject  to  their  being  connected  with  other  conduct  of  the  alleged 
eonsolr  tor*  to  make  sufficient  ?rlma  f  rlr  r-  f  of  conspiracy, 
wee  proper,   e  believe  thst  the  later  testimony  sufficiently 
connected  the®  go  as  to  warrant  making  th*lr  Amission  ebe-olute. 
(  eople  v.  Seefeld^.  310  111.  4+1  and  pans,  et  *..l .  v.  :>a^le. 
111.  39S). 

It  is  next  contended  that  the  oefen^nnt  was  prejudiced  by 
unfair  conduct  and  Inflammatory  argument  of  the  prosecution.   .  orlng 
a  discussion  an  objection  to  &.   question  wh.eth--.-r  t  m   comolslnlng 
witness-  was  being  p*id  by  her  employer,  the  nrosecutlon  said  It 
would  like  to  know  on  what  theory  the  answer  should  be  given.   Defense 
attorney  answered,  ''On  the  theory  th&t  you  fellows  have  been  &ylng 
for  her  up  there*.  The  prosecution  answered,  "The  chances  are  v% 
paid  for  the  abortion  here  too."  it  it   difficult  to  say  how  far 
rejoinders  to  a  remark  such  as  the  defendant's  attorney  should  extend. 
the  next  Incident  referred  to  wag  when  oomplalnlng  witnaes  testified 
on  croa©  examination  that  she  thought  s?fae  came  out  defendant1?  office 
building  by  a  ©ertain  entrance.  Attorney  for  the  Attendant  *>id,  HI 
an  not  asking  you  what  you  think,  you  either  know  or  you  rion't  lOMV«fl 
The  proeeeuti  n  replied,  " Ihe  can  -ive  the  best  she  knows.   Sfter 
all,  she  Just  got  through  having  an  operation  under  ass*,   a  motion 
to  withdraw  a  Juror  was  overruled.   There  vss  evidence  that  a  eras 
contraption  was  in  the  office  where  the  alleged  abortion      erformed. 
The  third  incident  ttaafvai  during  the  cross  examination  of  defendant 
as  to  the  history  of  his  medical  practice.   Defendant  asked  whether 
he  could  elaborate  on  his  license.  The  prosecution  answered,  "Doctor, 
I  am  not  afraid  of  you".   Upon  objection  of  the  defendant's  attorney 
the  orosecutloa  *aid,  "The  doctor  asked  if  i  was  afraid  of  hia  and 
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I  said,  'Ko,  why  should  I  be1.*  The  latter  statement  of  the  prosecu- 
tion vas  unfair  beetu*e  It  wtd  not  true.  The  doctor  did  not  ask  th^t, 
he  ashed  vhether  he  could  elaborate  on  nls  UooftSe.  The  first  remark 
that  the  prosecutor  «ae  not  afraid  of  the  doctor  amy  have  been  harmless 
or  harmful,  depending  nn   hi«s  voice.  Inflection  and  attitude.  The 
next  Incidents  referred  to  are  the  argruatent  to  vhleh  we  have  already 
referred.  This  argument  was  ore Judicial,  not  because  It  was  not  based 
on  «vi  lence,  or  WM  not  reasomafcls  Inference,  but  because  defendant 
"».*?  not  permitted  to  give  evidence  of  a  contrary  nature  in  -nich  his 
attorney  could  argue  ana  draw  inferences,  the  Incident?  other  th  n 
the  argument  were  not  In  our  view  harmful.    i  trial  court  in  •  wife 
guidance  of  the  trial*  by  appropriate  instructions  to  disregard 
unfair  and  inflammatory  re««rk*t  can  give  sult&ble  protection  I   ne 
accused  of  crime*  allowing  for   reasonable  seal..   ?he  trJ  3  "-ourt, 
especially  in  criminal  cases,  and  especially  in  the  type  of  case, 
subject  of  this  indictment,  should  be  careful  to'  keep  opposing  counsel 
from  engaging  in  conduct  which  orejudieee  the  right?  of  defendants. 

After  a  consideration  of  th®  err^r   assigned,  we  are  of  the 
opinion  that  the  defenoant      rejudlced  by  the  refusal  of  the  court 
to  sermlt  a  full  cross  examination  of  the  eom-olainl n+  ■-■utne&s,  by 
the  refusal  of  the  court  to  permit  the  defendant  to  introduce     -ace 
of  the  reason  far  Ms  absence  frcm  the  City  ApPal  SO  to  the  middle  of 
**sy,  tm&   by  the  argument  made  by  the  prosecutor  based  uoon  testimony 
that  defends at  «sfl  absent  from  the  City.   inee  this  indictment  vas 
for  consolracy  m^   the  only  testimony  of  conspiracy  was  by  the 
complaining  witness,  we  feel  that  these  errors   deprived  defendant  of  a 
fair  trial  and  that  the  e.^use  should  be  retried. 

He  have  not  considered  oue*tione  reacting  to  the  quantum  of 
the  evidence. 

f  the  reasons  given  the  Judgment  Is  accordingly  reversed  and 

the  cause  is  remanded  for  a  new  trial  in  accordance  with  the  views 

herein  exoreesed. 

RjfcVEKSE©  AJ»B  fPiaHWP  '"flTH  DZltBSfXOI  . 

BURSE,  P.J.  tm   LuTK#  J.  COHOSH. 
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MR.  JUSTICE  KILITY  DEUVKRED  THE  OPIHI  IT. 

This  Is  a  forcible  entry  end  detainer  action  filed 
August  22,   1944  for  possession  of  office  and  basement  space  and 
the  north  half  of  the  rear  of  a  store  premises  st  70S  B.  ells 
Street,  Chicago.  Judgment  was  for  defendant  and  olaintlff  aooeals. 

Tba  decision  of  the  trial  court  was  upon  a  Question 
of  law  since  all  the  facts  vers  stipulated. 

Plaintiff  sublet  to  defendant  the  parts  of  the  premises 
mentioned,  for  a  term  beginning  September  1,  1943  and  ending  May 
31,  1945,  the  termination  date  of  olaintiff's  main  least.  The 
balance  of  the  store  premises,  except  for  a  oart  not  involved 
here,  was  retained  by  plaintiff  under  his  lease.  According  to 
an  agreed  sketch  or  plat,  the  premises  s^e   divided  Into  front 
and  rear  by  a  partition,  and  the  front  is  divided  by  a  oartitlon 
into  north  and  south.  The  north  part  of  the  front  ie  used  Jointly 
by  the  parties,  defendant  having  a  small  desk  space.  A  passageway 
leads  from  the  north  front  to  the  entire  rear  premises  where, 
following  execution  of  the  sub-lease,  defendant  and  plaintiff 
occupied  the  north  and  south  halves  respectively.  There  is  no 
physical  division  of  the  rear  oremisee.  A  door  which  slides 
laterally  leads  to  the  alley  from  defendant's  side  of  the  premises. 


, 


( 


2 

An  ©levator  shaft  is  located  at  the  rear  of  plaintiff *s  aid*  of  the 
premises,  with  vertical  sliding  doors  in  front  ana  baok,  opening  onto 
the  floor  and  alley,  respectively.  Both  parties  are  in  the  machinery 
business  and  the  dispute  between  then  arises  out  of  the  denial  by 
defendant  to  plaintiff  of  the  use  of  the  alley  door  on  defendant* e 
side.  Plaintiff  made  no  express  reservation  of  the  right.  The 
parties  agree  that  an  easeaent  may  be  created  by  Implication  where 
unity  of  possession  of  the  property  is  divided  by  lease.  The  issue 
is  whether  under  the  circumstances  here,  plaintiff  had  an  implied 
easement  for  movement  of  machinery  to  and  from  his  aide  of  the 
premises  through  the  rear  door  on  defendant**  side. 

To  establish  an  imolied  easement,  xLalntiff  had  the 
burden (Trgjrlor  v.  Parkinson.  555  111.  476)  of  proving  the  separation 
of  his  estate  by  the  sublease;  his  orevious  use  of  the  door  on 
defendant's  side,  so  manifest  to  defendant  that  the  latter  should 
have  considered  It  a  permanent  use;  and  that  the  use  was  necessary 
to  the  beneficial  enjoyment  of  Plaintiff's  reserved  estate.  Fels  v. 
Aren&s.  388  111.  38;  Van  Fatten  v.  Loof.  M9  111.  483;  TraVlor  v. 
Parkinson.  385  111.  476;  and  Liberty  national  Bank  v.  Lux.  378  111. 
329.  If  theee  elements  exist,  defendant's  estate  Is  burdened  by 
the  implied  easetaent.  Fela  v.  Arends^,  328  111.  38. 

The  fact  that  the  parties  stipulated  does  not  relieve 
plaintiff  of  the  burden  of  proof.  The  facts  necessary  to  prove  the 
requisite  elements  must  appear  in  the  stipulation.  Plaintiff  is 
entitled  to  the  same  inferences  from  the  stipulated  facts  as  would 
be  drawn  were  the  facts  presented  in  the  usual  manner.  There  is 
a©  question  that  the  separation  of  plaintiff's  estate  is  shown. 
The  stipulation  recites  that  sinee  the  making  of  the  lease,  defendant 
has  contended  plaintiff  is  not  entitled  to,  and  has  denied  him,  use 
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of  the  rear  door  on  def endant'  s  side;  th>  t  both  Plaintiff  and  defendant 
in  the  operation  of  their  businesses  have  occasion  te  move  heavy 
machinery  In  and  out  of  their  respective  aides  of  the  premises; 
that  from  the  making  of  the  lease  to  Beoember  194c,  olaintiff  moved 
no  machinery  "into  or  out  of  the  oremlaee";  that  machinery  c*n  be 
moved  through  the  elevator  d~or  to  plaintiff's  remlsee;  and  that 
the  rear  door  on  defendant's  aide  measures  72  inches  wide  and  96 
inches  high,  while  the  elevator  door  on  l^intiff's  side  measures 
70  inches  wide  and  34  inches  high,  as  a  result  of  which  "certs in 
naohinery  which  could  be  moved  through  said  **e&r  door,  can  not  be 
moved  through  the  elevator  door." 

*•  cannot  find  In  the  facte  stipulated,  nor  in  any  legally 
drawable  inferences  therefrom,  that  there  w&f  any  orevloue  use  by 
plaintiff  of  the  rear  door  on  defendant's  side  so  manifest  that  the 
latter  should  have  recognized  the  use  as  oenaanent.   The  only 
inference  is  to  the  contrary,  for  efendant  has  continuously  refused 
t©  recognize  the  use,  and  the  stimulation  shows  «l»intiff  has  not 
moved  machinery  through  the  door  »inee  the  lease  was  made  and  there 
is  no  word  of  any  use  theretofore.  We  cannot  find  either,  any  fact 
nor  draw  any  legal  inference  to  show,  thmt  the  use  Is  necessary  to 
the  beneficial  enjofanent  of  the  premises  reserved  by  plaintiff.  There 
is  no  showing  and  we  cannot  reasonably  infer  that  the  "certain 
machinery*  which  cannot  be  moved  through  the  rear  elevator  door  was 
necessary  to  plaintiff's  business.   Plaintiff  relies  on  Martin  v. 
Murphy.  221  111.  632  as  the  leading  case  in  Illinois  upon  the  rule 
which  he  says  favors  him.   It  is  sufficient  to  point  out  in  that  ease 
that  the  evidence  showed  a  long  previous  use  and  defendant's  ourchaee 
of  the  oroperty  with  knowledge  of  the  burden* 
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Plaintiff  contend*  that  a  further  right  of  aocese  arise* 
from  Chapter  50-28  of  the  Municipal  Code  of  Chicago  requiring  two 
outside  exits  for  oremises  such  ae  these.   He  <"sye  that  unless 
he  can  use  defendant* a  rear  door,  there  la  no  compliance  with  the 
ordinance.   The  stipulation  does  not  contain  facts  to  bear  out  the 
contention,  and  the  bare  plat  Is  not  helpful  for  that  purpose. 
On  the  contrary,  in  addition  to  a  passage  froa  the  rear 
to  the  north  front  of  the  premises  and  to  the  front  door,  another 
door  is  shown  by  the  olat  at  the  rear  of  olaintiff1®  premises 
south  of  the  elevator. 

We  need  consider  no  other  point  and  for  the  reaeons 
herein  given  the  judgment  Is  affirmed. 

bume,,  p.j.  Am  u$m,   J.  concv  . 
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This  is  a  personal  injury  suit  brought  by  Alio  0.   ondin, 
minor,  by  his  next  friend,  against  Decatur  Cartage  Company,  a 
corporation,  and  llary  Scariot,  a.;  administrator  of  the  Estate 
of  George  John  Scariot,  deceased.   The  trial  court  entered  judgment 
in  favor  of  the  defendants  on  a  verdict  of  the  jury  which  found 
both  defendants  not  guilty.   The  plaintiff  appeals. 

The  complaint  charged  that  the  Gartac-e  Company  negligently  drove 
its  truck,  without  any  lights,  tCLJihe  left  side  of  the  center  line 
of  the  pavement  andAthereby  collide  with  an  autor-obile  in  which 
the  plaintiff  was  riding  as  a  guest,  proceeding  in  the  opposite 
direction. 

The  complaint  also  charged  that  the  plaintiff  was  also  injured 
through  the  wilful  and  wanton  misconduct  of  George  John  Scariot, 
now  deceased,  who  ;.vas  driving  the  automobile  in  which  the  plaintiff 
was  riding  as  a  guest  at  the  time  of  the  accident.   The  misconduct 
charged  was  that  Soariot  wantonly  and  wilfully  drovo  such  automobile 
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at  a  dangerous  and  reckless  rate  of  speed  without  sufficient  brakes 
and  without  applying  his  brakes  or  sounding  his  horn  Then  he  sc 
the  truck  approaching  from  the  opposite  direction,  and  without 
keeping  a  proper  lookout . 

The  answer  of  the  Cartage  Company  denied  all  charges  of 
negligence,  and  the  answer  of  the  administrator  denied  all  charges 
of  wilful  and  wanton  misconduct. 

The  accident  occurred  about  13*20  A.  M.  on  FJOveraber  2,  1942, 
on  Route  16,  and  a  short  distance  from  the  hone  of  plaints 
Route  16  was  paved  with  concrete,  the  concrete  being  18  feet  in 
width, ami  with  a  black  line  in  the  center.   The  accident  happened 
between  two  curves  in  the  road.   Between  the  two  curves  the  road 
ran  straight  for  about  2000  feet.  The  automobile,  which  was  a 
Chevrolet  Sedan,  was  being  Iriven  northerly  by  Scariot,  and  the 
truck,  made  up  of  a  tractor  and  trailer,  was  being  driven  southerly, 
The  automobile  and  truck  collided,  resulting  in  the  ieath  of 
Scariot  and  in  quite  severe  injuries  to  the  plaintiff. 

The  plaintiff  and  Scariot  were  neighbors.   The  plaintiff  was 
aged  sixteen  years  and  Scariot  was  aged  about  twenty  years. 
Scariot  was  driving  and  the  plaintiff  was  riding  beside  him  as 
his  guest. 

There  were  only  two  eye  witnesses  to  the  accident,  via.,  the 
plaintiff  and  one  Adrian  Carter,  who  was  the  driver  o°  the  truck. 

The  plaintiff  testified  that  he  and  the  deceased  started  driving 
hone  about   12:00  or  12:20  A.  ;:.,  that  the  deceased  was  driving 
about  40  or  50  miles  per  hour  when  the  witness  asked  the  deceased 
to  slow  down  a  little,  that  after  driving  through  a  curve  about 
a  mile  and  a  half  south  of  the  place  of  the  accident,  the  deceased 
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started  driving  about  45  or  50  miles  per  hour,  that  the  deceased 
sloped  down  after  the  witness  checked  hia  and  then  started  going 
faster  again,  that  the  witness  again  asked  the  deceased  to  slow 
down)  but  the  deceased  said  everything  would  be  all  right,  that 
Just  before  the  accident  they  went  around  a  sharp  curve  at  a  speed 
of  about  55  or  60  miles  per  hour,  that  at  the  northerly  end  of  the 
curve  the  plaintiff  saw  the  truck  approaching  and  about  200  feet 
distant,  that  the  truck  was  then  on  the  easterly  side  of  the  center 
black  line  of  the  road  and  traveling  almost  in  the  center  of  the. 
road  at  about  the  3ame  speed  as  the  automobile  was  then  traveling, 
that  the  automobile  ran  off  the  concrete  and  onto  the  shoulder 
on  his  right  as  it  cane  out  of  the  curve  in  the  road,  and  that 
the  truck  and  the  automobile  collided  with  each  other  at  a  time 
When  the  right  or  easterly  wheels  of  the  automobile  were  on  the 
right  or  easterly  shoulder,  and  at  a  time  .'hen  the  automobile 
traveling  at  a  speed  of  from  50  to  55  miles  per  hour. 

Garter,  the  driver  of  the  truck,  testified  that  while  driving 
southerly  on  the  westerly  side  of  the  pavement,  at  a  speed  of  about 
30  miles  per  hour,  he  first  saw  the  automobile  approaching  when 
it  was  about  500  feet  distant,  that  the  automobile  was  then  coding 
around  a  curve  at  a  speed  of  about  60   miles  per  hour;  that  the 
curve  was  about  1000  feet  in  length  and  its  shoulder  was  banked; 
that  his  truck  and  the  automobile  each  maintained  about  the  same 
rates  of  3peed,  that  he  could  not  see  the  automobile  slacken  its 
speed  at  any  time,  that  a3  the  automobile  left  the  curve  all  of 
its  wheels  were  on  the  concrete;  that  the  automobile  then  proceeded 
about  IOC  feet  northerly  with  its  left  wheels  on  the  concrete  and 
its  right  wheels  on  the  shoulder  of  the  road,  that  he,  Carter, 
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and 
turned  his  front  wheels  off  the  we3t  3ide  of  the  roadAat  that  time* 

or  as  he  waa  doing  so,  the  automobile  ran  into  a  chug  hole  on  the 

shoulder  and  suddenly  turned  to  its  left  and  struck  the  left  front 

of 
end  of  the  tractor,  and  that  during  allAsaid  time  the  tractor  and 

the  trailer  were  on  the  westerly  side  of  the  center  line  of  the 

road.  He  further  testified  that  after  the  "ccident  all  the  tires 

on  the  .automobile  were  flat,  except  its  right  rear  tire* 

Charles  Hall,  a  "itness  for  plaintiff,  testified  that  the  curve 
in  question  was  "just  a  long  wide  curve." 

Other  witnesses  testified  as  to  the  relative  positions  and  to 
the  condition  of  the  automobile  and  truck  immediatoly  after  the 
accident,  but  we  do  not  believe  it  necessary  to  discuss  such  other 
testimony  in  considering  the  issues  we  are  required  to  pass  upon. 

The  first  contention  of  the  appellant  is  that  the  manifest 
weight  of  the  evidence  shows  conclusively  that  the  acts  of 
the  deceased  Scariot  constituted  legal  iTilfulness  and  wantonness, 
ani  that  therefore  the  verdict  aa  to  the  defendant  administrator 
3houlri  have  been  set  aside  as  being  aarainst  the  manifest  weight 
of  the  evidence. 

In  considering  this  contention  the  evidence  of  the  plaintiff 
-ondin  as  to  '.That  occurred  at  and  prior  to  the  time  of  the  "ccident, 
particularly  as  to  warning  the  deceased  to  drive  3lo."ly,   xxxxb 
X3aKxaHrxiaxx»x3M8g^x8Hx3B8iRXx34xx8j5»3e»xSKKX»xx  must  be  lisre warded 
and  given  no  consideration  whatever,  for  the  plaintiff  'ondin  as 
to  3uch  alleged  facts  was  an  incompetent  witness  as  against  the 
administrator.   (See  Waugh  v.  Moan,  200  111.  2n8,  )  and  objection 
to  his  testifying  was  duly  made  by  the  administrator.   The  trial 
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oourt  properly  held  such  witness  incoi  patent  as  against  the  administrator; 
but  permitted  him  to  testify  as  against  the  cartage  company. 

In  addition  to  finding  both  defendants  not  guilty,  the  jury 
answered  a  special  interrogatory  by  saying  that  the  deceased 
Scarlot  was  not  guilty  of  wilful  and  wanton  misconduct. 

After  a  careful  consideration  of  all  of  the  competent  testimony, 
we  cannot  say  that  the  jury  was  not  justified  in  returning  such 
verdict  and  making  such  finding,  and  cannot  say  that  the  verdict 
is  against  the  manifest  weight  of  the  evidence.   (Clarke  v. 
otorchak,  384  111.  564;  Street or  v-  Humrl chouse,  3R7  111.  834). 

Appellant  next  contends  that  the  court  erred  in  permitting 
Mary  Scarlet;  who  was  the  defendant  administrator  and  the  mother 
of  the  deceased,  to  testify  as  to  skid  marks  which  she  saw  after 
the  accident.   There  is  no  merit  to  this  contention.   (See  Barnes 
v.  Jarle , 375  111.  381;  Steele  v.  Clark,  77  111.  471). 

It  is  contended  that  the  court  erred  in  refusing  to  permit  the 
plaintiff  to  testify  to  the  same  things  and  circumstances  to 
which  Mary  Scariot  testified.   The  record  as  presented  presents 
no  such  question  for  us  to  pass  upon. 

Appellant  contends  that  the  court  erred  in  refusing  to  elve  his 
submitted  instruction  numbered  eight.   It  is  our  opinion  that  this 
instruction  was  fully  covered  by  his  given  instruction  numbered 
six. 

It  is  next  contended  that  the  evidence  shows  that  the  Cartage 
Company  was  guilty  of  acts  contributing  to  cause  appellant's 
injuries.   VJhether  or  not  the  Cartage  Company  was  guilty  of  such 
acts  was  a  question  of  fact.   We  cannot  say  that  the  jury  was  not 
justified  in  believing  the  testimony  of  Carter,  who  was  the  driver 
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of  the  true!-:.   If  the  jury  believed  3uch  testimony,  and  they 
evidently  did,  then  in  our  opinion  the  jury  was  justified  in  finding 
the  Cartage  Company  not  guilty. 

Appellant's  next  and  last  contention  is  that  the  court  errod 
in  giving  the  Cartage  Company's  instruction  numbered  ore,  which  told 
the  jury  that  in  order  to  obtain  a  verdict  against  such  company 
the  plaintiff  ust  prove  that  the  acts  of  negligence  of  such 
company,  if  any,  must  be  the  "direct  and  proximate"  cause  of  the 
injury.   The  words  "direct  and  proximate"  are  particularly  complained 
of.   It  is  our  opinion  that  we  are  not  required  to  pass  upon  whether 
this  instruction  was  technically  correct ,  for  the  reason  that 
plaintiff's  given  instructions  numbered  1  and  3  told  the  jury  that 
if  they  found  the  Cartage  Company  guilty  of  any  negligence  which 
proximately  contributed  to  the  collision  in  question  then  they 
should  find  the  Cartage  Company  guilty. 

It  is  our  opinion  that  the  plaintiff  sraa  givon  a  fair  trial 
and  that  no  r ever sable  error  I 3  shown. 

The  judgment  of  the  trial  court  is  affirmed. 

Affirmed. 


-6- 


- 

■ 

■ 

- 

■ 
■ 

- 


No, 

General  number  9456. 


O  IE*  T* 


Agenda  number  6. 


IN  THE  APPELLATE  COURT 
OF  ILLINOIS 
THIRD  DISTRICT 
FEBRUARY  TERM,  A.  D.  1945- 


HERALD  HIRAM  CUM. 'IHG3, 

Plaint iff -Appellee 


APPEAL  FROM  THE  CIRCUIT  COURT 
OF  VERMILION  COUNTY. 


-vs- 


FRED  STELLA  and  GLJSSN  STELLA, 
partners  doing  business  under 
the  firm  name  of  Stella  Baking 
Company, 

Defendants-Appellants . 


HaYL 


This  is  an  appeal  from  a    judgment  recovered  by 
tne  plaintiff  against  the  defendants   in  the   sua  of   #164.77, 
in  the  Circuit  Court  of  Vermilion  County.      The   plaintiff 
had  been  a  former  employee  of  the  defendants'    who  were 
engaged  in  the  Bakery  business   in  the   city  of   Danville. 
Plaintiff   ceased  working  for  defendants  on  February  14, 
1939,  but  had  worked  for   them  several  years  prior  to  that 
time.      Plaintiff   claimed   that  he   worked   in  the   capacity 
of  a   dough-mixer  and    stated  that  when  he  first  v.  ent    to 
work  for  them  they  were   not  a    union  shop  and   he  was  not 
a  member  of   a   union,   but   that   shortly  thereafter  they 
entered   into   a   contract  with   the   union,   and   thereupon  the 
plaintiff   joined   the   union.     The    union  contract  provided   for 
a    fixed  scale  for  day  work  and   night  work,    ana    for  a   check-off 
of   union  dues.     Plaintiff  contended   in  his  testimony  that 

they  never  paid   him  the    full  amount  of   his   weekly  wages  up 
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until   shortly  before   ceasing  Ms  employment;    that   he   quar- 
reled with  them  about  his    salary,   and   they  promised   they 
would    straighten  it  out,   but   never  did.      Plaintiff   did  not 
file  hie    suit   until   January   28,    1943  which  was   slightly 
less  than   four  years  after  he  had  severed  his  relationship 
with   then.      The   defendants  set   up,   as  an  affirmative  defense, 
the   five-year  Statute   of   Limitations.     The  case  was   tried 
before  a    jury  and   they  returned  a   verdict  of  two  hundred 
dollars.      Plaintiff's  claim  was  for  two   thousand   dollars, 
but  the  major  portion  of  it  was  barred  by  the   five-year 
statute.      The  Court  required  a  remittitur  bringing  down 
plaintiff's  allowance   to   $164*77.      The   defendant  bases  his 
appeal  on  the  claim  that    the   complaint  failed   to  prove  his 
case  by  a    preponderance   of   the   evidence;    that   the  verdict 
is  against  the   manifest  weight  of   the   evidence,   and  alleges 
error   in  the  admission  of   evidence   and   the   failure   of  the 
court  to   allow  defendants'    motion  for  judgment,    notwithstand- 
ing the  verdict.      Both  the   defendants,   being  partners,    denied 
categorically  that   they  had  failed  to   pay  the  plaintiff  his 
full  wages   each  week  during  the   time   that  he  worked  for  them, 
and  denied  that   they  owe  him  anything,   and   set   out   that  they 
put  him  to  work   in  the  first   instance  as  an  accommodation  to 
his  wife,   and   that  he  went   in  as  a   helper  and  not   as   a  regular 
dough -mixer  and  that   they   used  him  as   a   utility  man. 

It  appears  from  the   evidence  that  the   plaintiff  was 
a  man  fairly  well  advanced  in  years,    and  when  he   teas  pressed 
as   to  why  he  didn't  make  an  issue  of  his   being   3hort   in  his 
pay  he  replied  that  he  did  argue  about  it  but  he   didn't  want 
to   lose  his   job;    that  work  was  scarce  end   times  were  hard. 

The  proofs  on  each   side  are  not   too  satisfactory 

although  the  record  discloses   that   in  the  year  1937  the  defen- 
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ciants  entered  Into  a  union  contract  which  was  renewed  in 
1938  and  1939.   Defendants  were  indefinite  and  evasive  in 
their  testimony  about  this  contract,  or  about  what  the 
regular  scale  was,  and  it  is  significant  that  the  last 
five  or  six  weeks  before  the  plaintiff  ceased  working 
he  was  paid  in  full  under  the  anion  scale,  and  a  receipt 
was  taken  from  hi®  by  the  defendants,  but  just  prior  to 
this  tine  no  receipts  were  ever  taken  iron  the  plaintiff. 

The  errors  assigned  and  pressed  herein  are  based 
purely  on   a  question  of  fact  and  from  a  close  examination 
of  the  abstract  we  are  not  able  to  say  the  jury  was  wrong. 
They  were  the  trier  of  the  facts  and  there  was  not  such  a 
clear  demarcation  on  the  proofs  that  a  court  of  review 
can  say  the  jury  found  against  the  manifest  weight  of  the 
evidence. 

Although  plaintiff  is  contradicted  by  the  defen- 
dants, there  is  evidence  that  the  union  contract  was  entered 
into  by  the  defendants  within  the  five-year  statute  and  that 
plaintiff's  statement  showed  his  weekly  pay  did  not  amount 
to  as  much  as  the  union  contract  called  for.   We  do  not  think 
the  court  was  in  error  in  admitting  the  secondary  proof  on 
the  contents  of  this  contract,  as  preliminary  proof  was 
made  that  notice  had  been  served  on  the  defendants,  who 
were  parties  to  the  contract  to  produce  the  original  contract, 
Counsel  for  the  defendant  stated  in  open  court  that  they  did 
not  have  it  in  their  possession  and  it  appears  from  the 
record,  although  not  in  the  abstract,  that  defendants* 
objection  to  the  admission  of  this  contract  was  finally 
withdrawn.   Defendants  in  their  brief,  cite  a  number  of 
cases  nolding  that  a  plaintiff  canuot  recover  where  the 
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only  evidence  is  that  of  the  plaintiff  without  any  corrobor- 
ation and  is  contradicted  by  the  defendant, — but  that  is  not 
the  situation  here.   Although  plaintiff  is  contradicted  oy 
the  defendants  there  is  very  strong  evidence  to  show  the 
union  contract  was  entered  into  by  the  defendants  for  the 
years  1937,  1938  and  1939;  that  it  was  for  the  benefit  of 
the  plaintiff,  and  it  definitely  fixed  the  wage  scale,  "he 
defendants  failed  to  meet  this  proof  stating  that  they  did 
not  think  they  were  in  the  union  at  that  time.  The  author- 
ities cited  do  not  apply  to  this  record  as  it  is  now  presented 
to  us. 

The  law  does  not  e-icourage  the  prosecution  of  stale 
claims  but  does  permit  suit  to  be  br  light  on  oral  contracts 
within  five  years,  and  the  plaintiff  filed  his  suit  within 
this  time. 

The  error  relied  upon  by  appellants  for  reversal 
of  this  judgment  is  not  of  such  a  nature  as  to  cause  a 
reversal. 

For  the  reasons  herein  pointed  out  judgment  of 
the  Circuit  Court  of  Vermilion  County  is  affirmed. 

JUDGMEi'IT  AFFIRMED. 
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:    .j&VCQ  STATE  OF  ILLINOIS 

APPELLATE  COURT 
THIRD  DISTRICT 

Gen.  No.  9448 

GRACE  L.    SEABORN  and  DELMA  MINK,  ) 

substituted  for     R.      S.      SEABORN,  ) 

deceased  Plaintiff,  ) 

) 

Plaintiffs-Appellants        )      Appeal   from     County 

)      Court  of  Pike  County. 

> 

TO'.VN  OF  HADLEY,   PIKE  COUNTY,  )  s 

ILLINOIS.  ) 

Defendant-Appellee.     ) 


RIESS,  J.: 

Plaintiffs  have  appealed  to  this  Court  from  a  judgment  of 
the  County  Court  of  Pike  County  in  favor  of  Defendant-Appellee  Town 
of  Hadley.   The  case  was  tried  de  novo  by  a  jury  upon  appeal  from  a 
Justice  of  the  Peace  Court  and  at  the  close  of  all  the  evidence,   on 
Defendant's  motion,  the  jury  was  peremptorily  instructed  to  find  a 
verdict  for  the  Defendant.   Upon  return  of  the  verdict  and  denial  of 
Plaintiffs'  motion  for  a  new  trial,  a  judgment  was  entered  in  favor 
of  the  Defendant  in  bar  of  suit  and  for  costs.   The  original  suit  was 
filed  by  R.  E.  Seaborn,  predicated  upon  an  alleged  oral  contract  between 
him  and  the  Highway  Commissioner  of  the  Town  of  Hadley.   Upon  Seaborn* s 
subsequent  death,  his  widow  and  daughter  were  substituted  as  Plaintiffs. 

Error  is  assigned  in  the  giving  of  the  peremptory  instruction; 
in  denying  Plaintiffs'  motion  for  a  new  trial  and  in  entering  judgment 
on  the  directed  verdict  in  favor  of  the  Defendant. 

Briefly  stated,  the  evidence  tended  to  show  that  in  1938, 
conversations  were  had  between  R.  E.  Seaborn  and  Ray  Likes,  the  County 
Superintendent  of  Highways  of  Pike  County,  concerning  a  proposed  change 
in  the  H State  Aid"  highway.   A  sharp  turn  in  the  highway  maintained  by 
the  County  was  located  near  a  nill  top  which  created  a  more  or  less 
hazardous  condition,   sought  to  be  eliminated  by  the  County  Highway 
Superintendent  and  County  Board  by  procuring  an  additional  strip  of 
right-of-way  from  Kyle  Seaborn,  adjoining  landowner,  for  use   in 
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staaightenlng  the  highway  at  the  point  in  question.  The  change  in- 
volved the  repair  or  rebuilding  of  wire  fencing  of  two  landowners 
along  the  line  of  the  proposed  alteration  in  the  right-of-way.   Plain- 
tiff's brother,  Kyle  Seaborn,  dedicated  a  small  triangular  strip  of 
land  to  the  State  for  the  right-of-way  change.   The  labor  incident 
to  removal  and  rebuilding  of  tne  fences  was  to  be  done  by  a  "W.P.A. 
Project*   if  procurable  and  otherwise  by  the  landowner.   The  County 
refused  to  furnish  or  pay  for  the  fence  or  for  the  dedicated  right- 
of-way.  Ho   written  record  nor  documentary  evidence  of  this  change 
and  project  appears  in  the  record.   Following  a  general  conversation 
with  the  County  Superintendent  of  Highways,  it  appears  that  R.  E.  Sea- 
born, since  deceased,  and  Marlon  Richey,  the  then  Highway  Commissioner 
of  Hadley  township,  orally  arranged  in  somewhat  vague  terms  that 
upon  dedication  of  the  triangular  corner  of  the  lanu  of  Kyle  Seaborn, 
brother  of  R.  E.  Seaborn,  for  the  purpose  of  straightening  the  road 
in  question,  the  line  fence  of  Kyle  Seaborn  was  to  be  repaired  or 
new  fencing  material  furnished  as  damages  for  tne  right-of-way  tract 
dedicated  by  him.   Kyle  Seaborn  testified  (Rec.  p. 26)  among  other 
statements,  that  "I  was  to  get  taat  fence  for  tae  right-of-way." 
That  Davidson  had  said  (Rec.  p.  25)  that  they  had  no  money  to  pay 
for  it.  That  (Ree.p.26)  "they  were  supposed  to  levy  that  the  following 
year."   After  the  dedication,  the  change  in  tae  public  highway  was 
made  by  the  County  3oard  and  Highway  Superintendent,  followed  by 
it«s  continued  use  and  travel  as  a  State  Aid  nighway  by  the  general 
public,  both  within  and  beyond  the  Township.  Commissioner  Richey, 
with  whoa  the  above  oral  conversation  was  first  had,  was  succeeded  in 
office  in  April  1939,  by  one  Frank  Davidson.   In  the  fall  of  1939, 
R.  B,  Seaborn  requested  Davidson  to  measure  the  fencing  required 
along  the  new  highway  strip  obtained  from  Kyle  Seaborn.   Davidson  was 
then  informed  by  R.  E«  Seaborn  of  the  alleged  oral  agreement  with  the 
predecessor  of  Davidson  concerning  the  fencing.  After  a  conversation 
between  Seaborn,  Richey  and  Davidson,  it  appears  that  Davidson  stated 
that  he  would  do  everything  in  his  power  to  carry  out  the  oral  agree- 
ment, if  it  was  lawful;  that  at  the  instance  of  R.  E.  Seaborn,   the 
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measurement  was  made  of  the  length  in  rods  of  the  required  fencing 
which  was  set  down  on  a  paper  memoranda  signed  by  Davidson's  name 
with  no  official  designation;  that  R.  E.  Seaborn  purchased  and 
paid  $140.40  for  the  wire  fencing  but  the  same  was  never  delivered 
to  Kyle  Seaborn  nor  to  the  Commissioner  nor  erected  along  the 
right-of-way  for  fence  purposes;  that  there  was  no  money  on  hand 
in  the  district  fund  to  pay  for  the  same  at  the  time  of  these  con- 
versations and  no  levy  was  then  or  thereafter  made  for  the  purpose 
of  paying  damages  or  compensations  for  right-of-way  purposes  in- 
volving the  fencing  or  change  in  the  highway.   It  further  appears 
that  at  the  annual  town  meeting  in  the  spring  of  1940,  the  matter 
of  the  claim  of  R.  E.  Seaborn  for  the  fence  in  question,  was  orally 
brought  to  the  attention  of  the  Town  Board  and  electors  present 
out  no  action  was  taken  nor  was  any  reeord  made  concerning  the 
claim.   By  stipulation  of  tne  parties,  copies  of  the  general  tax 
levies  for  Township  road  and  bridge  purposes  for  the  years  1937 
to  1941,  inclusive,  were  admitted  in  evidence.   The  official  minutes 
and  records  of  the  Highway  Commissioner  and  Town  3oard  and  the 
itemised  annual  tax  levies  for  road  and  bridge  funds  are  entirely 
barren  of  any  provision  for  or  reference  to  damages  for  right-of-way 
purposes.   Kyle  Seaborn,  for  the  fencing  of  whose  land  in  payment 
for  the  right-of-way  dedication,  the  purchase  was  allegedly  made, 
is  not  a  party  to  this  suit  and  does  not  seek  to  recover  herein, 
but  the  suit  was  filed  by  R.  E.  Seaborn  the  purchaser  of  the 
fencing  and  is  prosecuted  by  his  widow  and  heir.     The  fencing  in 
question  was  procured  for  use  along  a  highway  maintained  by  the 
County  and  not  by  the  Town,  which  had  no  jurisdiction  over  it£j 
improvement,  repair  or  maintenance  as  a  Township  or  district  road. 
It  was  contended  by  Appellee  that  no  prima  facie  case  had 
been  made  by  the  Plaintiffs-Appellants  against  the  Town  of  Hadley; 
that  the  highway  in  question  appears  from  the  record  to  have  been  a 
H  State  Aid  RoadM   over  which  the  township  supervisors  had  no  juris- 
diction; that  there  was  no  record  of  any  contract,  arrangement, 
proceeding  or  other  official  action  taken  by  the  Highway  Commissioner 
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or  Town  Board  or  appearing  upon  any  record  or  minutes  of  said  High- 
way Commissioner  or  of  said  Town  of  Hadley  and  that  there  had  been  no 
action  by  authorities  providl  qg  for,  agreeing  upon  or  arranging 
for  the  payment  or  tax  levy  of  damages  for  such  change  or  alteration 
of  the  public  highway,  and  that  therefore  no  legal  liability  existed 
between  the  parties  to  this  suit  for  the  payment  of  Plaintiffs'  demand. 

Section  58  of  Chapter  121  of  the  Roads  and  Bridges  Act,  Illi- 
nois Bar  Statute  1943,  provides  in  substance  that  when  damages  have 
been  agreed  upon,  allowed  or  awarded  for  laying  out,  widening,  alter- 
ing or  vacating  roads,  or  for  payments  for  right-of-way  in  aiding 
the  State  in  the  construction  of  the  roads,  the  amount  of  such  damages 
shall  be  included  in  the  next  succeeding  tax  levy  provided  for  in 
Section  56  of  the  Act,  in  addition  to  the  maximum  levy  for  road  and 
bridge  purposes  authorized  under  Section  56,  and  when  collected,  shall 
constitute  and  be  held  by  the  treasurer  of  the  road  and  bridge  fund 
as  a  separate  fund  to  be  paid  to  the  parties  entitled  to  receive  the 
same.  The  Highway  Commissioner  shall  at  the  time  separately  specify 
in  such  certificate  of  tax  levy  the  amount  necessary  to  be  raised  by 
taxation  for  the  purpose  of  paying  such  damages  and  upon  approval 
thereof  by  the  County  Board,  the  County  Clerk  shall  extend  the  same 
against  taxable  property  of  the  town  or  district.   It  appeared  that 
no  attempt  whatever  was  made  to  comply  with  the  foregoing  provisions 
of  the  Statute. 

It  has  been  frequently  held  that  no  tax  can  be  levied  to 
cover  damages  for  laying  out,  widening,  altering  or  vacating  roads 
unless  the  damages  have  been  agreed  upon,  allowed  or  awarded  to  the 
property  owner  or  owners  and  the  record  of  the  Highway  Commissioner 
must  show  that  the  damages  have  been  agreed  upon,  allowed  or  awarded 

<s-{  re\.i  Smith 

to  the  owners  for  some  one  or  more  of  such  purposes.   People  v. Chicago, 
Indiana  and  Southern  R.R.Co.,265  111. 622,  107  N.E.2S9;  People^  v. 
CAC.C.  &  St.  L.  Ry.  Co.,  281  111.  152,  118  N.E.  1;  PeopleAV.  C^  &  E.  I. 
R.R.Co.,  281  111.  177,  118  I.E.  2.   Any  attempt  to  levy  taxes  for 
the  purpose  of  paying  damages  for  laying  out,  widening  or  vacating 
roads  without  the  necessary  record  showing  an  agreement  upon  such 
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damages,  would  be  void.   People^v.  0^  B.  &  Q.  Ry  Co.,  252  111.  482, 

9  6  1.  E.  839. 

A  Highway  Commissioner  is  a  statutory  officer  and  can  ex- 

ercise  only  such  powers  as  are  conferred  upon  him  toy  statute.  (People  v. 

Hedges,  289  111.  378,  124  I.E.  620;  Townsend  v.  Sash  267  id.  578,  108 

N.E.  744.)   It  is  tiie  duty  of  those  dealing  with  municipal  corporations 

to  take  notice  of  statutory  limitations  on  their  municipal  power 

to  contract,  as  well  as  specific  statutory  provisions  governing  the 

letting  of  such  contracts  and  one  dealing  with  public  officers  who 

derive  their  oowers  from  statutory  enactments  is  bound  to  take  notice 

of  the  law  relative  to  such  officers  and  tneir  power  to  act.   Folkers 

App. 
et  al.,  v.  Butzer,  et  al.,  294  III/  1,  13  N.E. (2d)  624.   "Everyone 

is  presumed  to  know  the  extent  of  the  powers  of  a  municipal  corporation, 
and  it  cannot  be  estopped  to  aver  its  incapacity,  which  would  amount 
to  conferring  oower  to  do  unauthorised  acts  simply  because  it  has 
done  them  and  received  the  consideration  stipulated  for."   DeKam  v. 
City  of  Streator,  316  111.  123(13?};  146  U.S.  550,  and  citations 
therein.   This  rule  was  applied  in  the  recent  cases  of  O'Neall  Co., 
v.  Goon  Run  Drainage  &   Levee  District,  319  111.  App.  324,  49  S.  E.(2d) 
283  and  Bituminous  Casualty  Corp., v.  City  of  Virginia,  314  111.  App. 
238,  41  N.hJ.  (2d)  342.   In  the  latter  case,  we  held  that  the  Plain- 
tiff is  presumed  to  know  that  a  city  can  only  act  through  its  council 
and  at  a  regular  or  called  session,  and  in  the  case  of  O'Neall  Co.,  v. 
Coon  Run  Drainage  &  Levee  District,  supra,  we  held  the  same  rule  to 
apoly  to  official  action  by  a  Board  of  Drainage  Commissioners.   The 
rule  applies  with  equal  force  when  statutory  provisions  and  require- 
ments governing  the  official  action  of  Town  Boards  and  Highway  Com- 
missioners relate  to  the  payment  of  compensation,  whether  in  money 
or  in  property,  for  right-of-way  purposes. 

A  Commissioner  of  Highways  is  powerless  to  incur  an  in- 
debtedness in  excess  of  the  money  in  the  treasury  unless  a  tax  levy 
has  been  duly  made  to  discharge  it.   Commissioners  of  Highways,  v. 
Newell,  80  111.  587;  Sullivan  v.  Commissioners  of  Highways,  114  id. 
262,  29  N.E.  688.   There  must  be  sufficient  money  on  hand  to  pay  the 
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indebtedness  created  by  the  contract,  or  the  tax  levy  must  have 
been  ma.de  and  tne  contract  must  have  been  within  the  scope  of  the 
Commissioner's  power  or  authority  under  the  statute.   American 
Mexican  Refining  Co.,  v.  Wetzel,  350  111.  575,  183  H.E,  593.   The 
cases  cited  by  Appellants  are  inapplicable  to  the  facts  presented 
by  this  record.  Moreover,  the  dedication  cf  the  land  for  which 
fencing  was  to  be  furnished  as  compensation  was  made  to  the  State 
and  not  to  the  town  or  district  which  exercised  no  control  over 
the  State  of  State  Aid  highway  systems,  and  the  highway  was  used 
by  the  public  in  general. 

We  have  carefully  examined  and  read  the  record,  briefs 
and  abstracts  herein,  and  from  this  record  we  can  find  no  facts 
whicn  would  constitute  orima  facie  proof  of  a  cause  of  action 

4*uJ,A*fk»t  *"**}    Csnifc^  /SfcfaUw  &7*i^uthl4  sr^TL   4W^*t,  VHVUtiA 

against  the  Defendan thunder  the  lair  and  the  evidence. 

A  peremptory  instruction  to  find  the  issues  in  favor  of 
the  Defendant  should  oe  given  if  it  appears  from  the  evidence  and 
all  legitimate  inferences  arising  therefrom  that  the  sa-me  is  un- 
sufficient  in  law  to  sustain  a  verdict  for  the  Plaintiff.   Pullman 
Palace  Gar  Company  v.  Laack,  143  111.  24  2. 

The  mandatory  instruction  for  a  verdict  in  favor  of  the 
Defendant  was  properly  given  and  the  Court  was  not  in  error  in 
entering  judgment  in  favor  of  Defendant.   Finding  no  reversible 
error  in  the  record,  the  judgment  of  the  Trial  Court  is  affirmed. 

JUDCMEM?  AFFIRylED. 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
FOURTH  DISTRICT 
February  Term,  A.  D.  1945 


Term  No.  4303 


Agenda  No.  1 


P.  T.  CHAPMAN,  Administrator  of 
the  Estate  of  Harold  B.  Walker, 
Deceased,  and  P.  T.  CHAPMAN, 
Administrator  of  the  Estate  of 
Elmer  J.  Rhonemus ,  Deceased, 

Plaintiff-Appellee , 

vs. 

BRUTON  INCORPORATED  a  Corpora- 
tion, and  JACOB  3-  BRUTON  and 
FRANK  WALKER, 

Defendants- Appellants. 


Appeal  from  the 
Circuit  Court  of 
Johnson  County, 
Illinois . 


-  4 


BRI3T0W,  P.  J. 

P.  T.  Chapman,  as  Administrator  of  the  Estate  of  Harold  B. 
Walker,  deceased,  and  as  Administrator  of  the  Estate  of  Elmer 
J.  Rhonemus,  deceased,  instituted  suit  in  the  Circuit  Court  of 
Johnson  County,  Illinois,  against  Brut on  Incorporated,  a  Corpora- 
tion, Jacob  3.  Bruton  and  Frank  Walker  for  recovery  of  damages  for 
the  death  of  said  decedents  resulting  from  a  collision  between  a 
truck  and  a  Chevrolet  coupe,  in  Johnson  County,  Illinois.   Judgment 
against  defendants  was  entered  upon  a  verdict  of  the  jury  in  favor 
of  the  administrator  of  each  of  said  estates,  in  the  amount  of 
$8 ,000., 00.   From  these  two  judgments  appeal  has  been  taken  by  the 
defendants  to  this  court. 

The  collision  occurred  on  the  evening  of  January  2,  1942  on 
a  hill  called  New  Burnside  Hill  at  a  point  about  200  feet  downhill 
north  from  the  crest.   It  was  a  very  steep  hill  about  half  a  mile 
in  length. 
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A  large  G-.M.C.  truck  van  loaded  with  furniture  and  a  horse 
and  weighing  about  19,000  pounds  was  proceeding  on  the  21+   foot 
wide  paved  highway  in  a  southerly  direction  upward  toward  the 
crest  of  this  hill.   Defendant  Bruton,  the  owner  of  said  truck 
and  president  of  Bruton  Incorporated,  was  riding  in  the  cab  of 
the  truck  beside  Frank  Walker  who  was  driving  the  truck.   Bruton 
was  engaged  in  the  transportation  business  by  truck. 

Harold  B.  Walker  and  Elmer  Rhonemus ,  who  were  soldiers,  and 
a  third  soldier  whose  name  and  residence  seems  to  be  unknown  to 
any  of  the  parties,  were  riding  in  a  1935  Chevrolet  coupe  on  this 
highway  northward  and  downward  to  the  point  of  collision.   After 
the  collision,  Harold  B.  Walker  was  found  under  the  steering  wheel 
of  the  coupe,  and  to  his  right  on  the  floor  board,  Elmer  Rhonemus 
was  found.   The  automobile  caught  fire,  and  Harold  Walker  and 
Elmer  Rhonemus  were  burned  to  death.   The  third  soldier  was  taken 
from  the  coupe  alive  and  to  a  hospital.   As  far  as  the  record 
shows,  that  was  the  last  known  of  him.   It  is  not  shown  whether 
this  soldier  had  been  asleep  or  awake  before  or  at  the  time  of 
the  collision  or  whether  he  observed  any  part  of  it. 

About  a  half  minute  before  the  collision,  which  made  a  very 
loud  noise,  a  farmer  had  heard  a  car  passing  about  a  quarter  of 
a  mile  from  the  place  where  this  collision  occurred.   Shortly 
after  the  collision  a  number  of  people  gathered  at  the  scene  of 
the  accident,  and  these  witnesses  described  at  length  the  surround- 
ings immediately  after  the  collision.   The  G.M.C.  truck  was  lying 
almost  square  across  the  pavement  on  its  right  side  with  its  top 
downhill.   The  rear  end  of  the  truck  was  extending  six  to  eight 
feet  east  of  the  pavement  upon  the  earth  shoulder,  and  the  front 
end  of  the  truck  extended  to  a  point  three  feet  east  of  the  west 
edge  of  the  pavement.   The  coupe  was  standing  eight  to  ten  feet 
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south  of  the  truck  on  the  north  traffic  lane  and  east  of  the  center 
line  of  the  pavement  with  its  rear  right  wheel  in  or  at  the  edge 
of  the  gutter.   It  was  headed  north.   Witnesses  also  described  in 
detail  the  numerous  and  severely  injured  parts  of  the  truck  and 
coupe  as  caused  by  the  collision.   On  the  west  side  of  the  pavement 
tlnre  was  ice  at  a  point  fifteen  or  twenty  feet  north  of  the 
point  3f  collision. 

Ho  witness  testified  to  the  occurrence  of  the  accident- 
The  case  rested  upon  circumstantial  evidence.   On  the  objection 
of  incompetency,  under  the  Evidence  Act,  Brut on  was  not  pormitted 
to  testify  upon  his  own  behalf  and  that  of  :he  defendants  as  to 
the  occurrences  just  b  of  ore  and  at  the  time  oi  'cnv  collision,  but 
did  testify  as  to  natters  that  occurred  thereafter.   The  soldier 
who  was  taken  to  the  hospital  did  not  appear  as  a  witness,  nor  was 
his  absence  explained  02'  accounted  for  by  c.'Jitc   side. 

Evidence  was  introduced  showing  that  bov,h  Harold  B. 
Walker  and  Elmer  J.  Rhonemus  had  been  farm  boys,  ''"ere  23  and  21 
years  of  age  respectively,  and  that  they  han.  worked  without  pay 
on  their  parents'  farms  in  Ohio  before  the^::  induction  into  the 
army.   They  were  each  shown  to  have  been  survived  by  parents, 
brothers  and  sisters.   The  evidence  showed  that  each  was  sober, 
industrious,  hardworking  and  home-loving;  and  that  they  drove- 
automobiles  and  tractors.   For  about  two  years,  one  had  been  sending 
about  $25.00  a  month  to  his  home  for  the  support  of  his  family. 

The  several  counts  of  the  complaint  charge  negligence  of 
the  defendants  in  various  particulars.   Negligence  was  charged  in 
failing  to  keep  proper  lookout  for  the  coupe;  in  driving  at  a 
speed  which  was  not  reasonable  and  proper;  for  driving  without 
proper  headlights;  and  for  driving  contrary  to  the  lav/  and  certain 
provisions  of  the  Illinois  Statues.   Defendants'  answers  deny  the 
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charges,  and  set  up  a  special  defense  charging  that  the  collision 
was  directly  due  to  the  carelessness  of  Harold  B.  Walker  driving 
the  coupe  without  proper  lookout  for  other  vehicles;  that  Harold 
B.  Walker  operated  the  coupe  on  the  west  side  of  the  pavement  and 
at  a  speed  that  was  not  reasonable  and  proper  and  in  violation  of 
the  Statute.   The  special  defense  further  averred  that  Harold  B. 
Walkei  and  Elmer  J.  Rhonenus  were  engaged  in  a  joint  mission,  and 
that  the  negligence  of  Harold  B.  Walker  was  chargeable  against 
Elmer  J .  Rhonemus . 

Appellants  make  and  argue  several  points  for  reversal  of 
judgment.   The  most  important  of  which  are  tha^  the  negligence  of 
the  defendants  and  due  care  of  the  decedents  a  ••;  not  proven;  that 
the  offered  testimony  of  Jacob  S.  Bruton  as  bo  the  occurrences  just 
before  and  at  the  time  of  the  collision  should  have  been  admitted; 
that  the  court  erred  in  giving  instructions  for-  plaintiffs  and  in 
refusing  instructions  for  defendants;  and  thai  the  verdicts  are 
excessive . 

Whether  plaintiff  has  proven  his  charges  of  negligence  and 
whether  the  driver  and  occupants  of  the  coupe  were  exercising 
ordinary  care  for  their  own  safety  and  safety  of  others  were 
questions  of  fact  for  the  jury.   We  have  carefully  read  over  all 
the  evidence,  and  are  not  at  all  persuaded  that  the  verdict  of  the 
jury  is  manifestly  against  the  weight  of  the  evidence.   It  is  not 
within  our  province  to  weigh  the  evidence  or  to  disturb  the  verdict 
of  the  jury  unless  we  should  feel  that  it  is  against  the  manifest 
weight  of  the  evidence.   Adamson  vs.  Magnelia ,  286  111.  App.  412, 
421;  Fricke  vs.  St.  Louis  Bridge  Co. ,  309  111.  App.  279,  285; 
Emge  vs.  Illinois  Cent.  Railroad  Co.,  297  111.  App.  344,  347.   Where 
there  is  no  eye  witness,  the  jury  may  presume  due  care  on  the  part 
of  the  deceased;  Illinois_  Central  Railroad  Co.  vs.  Howicki ,  148 
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111.  29,  34  •   Due  care  may  be  inferred  by  the  jury  from  circum- 
stances appearing  in  the  proof.   Chicago  &  Eastern  Illinois  Railroad 
Co.  vs.  Beaver,  199  111.  34,  36;  Adaras  vs.  C.  C.  C.  &  St.  L.  Rail- 
road Co. ,  243  111.,  191,  195- 

In  the  absence  of  an  eye  witness,  plaintiff  is  only  required 
to  provide  the  highest  type  of  evidence  available.   Illinois 
Central  Railroad  Co.  vs.  Prickett ,  210  111.  140.   Due  care  may  be 
presumed  by  facts  upon  which  the  presumption  may  be  based.   Blumb 
vs.  G-etz,  366  111.  273.   Proof  that  a  deceased  was  by  habits  sober, 
industrious,  possessed  of  his  faculties,  with  the  instinct  of  self- 
preservation,  may  be  sufficient  to  establish  due  cart.   C .  B .  &  Q, . 
Railroad  Co.  vs.  Gunderson,  174  Hi.  495,  498;  Illinois  Central 
Railroad  Co.  vs.  Howie ki ,  148  111.  29,  34.   negligence  and  due 
care  may  be  proved  by  circumstances.   U.  S.  Brewing  Co.  vs. 
Stoltenberg,  211  111.  531,  535;  The  Uorth  Chicago  Street  Railroad 
Co.  vs.  Rodert,  203  111.  413;  Slack  vs.  Harris,  200  111.  96.   Trial 
court  did  not  err  in  refusing  to  take  the  case  from  the  jury  and 
in  refusing  to  grant  a  new  trial  or  in  denying  defendants'  motion 
for  judgment  notwithstanding  the  verdict. 

Jacob  3.  Bruton  is  one  of  the  defendants.   Ho  was  examined 
prior  to  the  trial  by  the  plaintiff  under  Section  60  of  the 
Illinois  Civil  Practice  Act.   Appellants  contend  for  that  reason 
that  his  disqualification  under  Sections  1  and  2  of  the  Evidence 
Act  was  removed.   We  do  not  accede  to  such  contention,  and  believe 
that  the  trial  court  did  not  err  in  refusing  to  permit  him  to 
testify  in  his  own  behalf  in  regard  to  matters  just  before  and 
during  the  collision.   Gerrus  vs.  Davis ,  234  111.  326,  330;  Blumb 
vs.  Getz,  294  111.  App.  432. 

To  take  advantage  of  the  existence  of  an  eye  witness,  if  none 
has  been  produced  by  the  plaintiff,  the  defendant  may  produce  him 
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or  tender  his  name  and  address  to  the  plaintiff.   This  was  not  done. 
Young  vs.  Patrick  ,  323  111.  200,  202;  Moore  vs.  Bloomington,  Decatur 
and  Champaign  Railroad  Go.  295  111.  63,  65.   In  this  case,  the  name 
and  address  of  this  soldier  who  was  taken  to  a  hospital  is  not 
shown  by  the  record  to  have  been  tendered  to  the  plaintiff,  nor 
can  we  find  any  account  explaining  his  absence  or  whether  he  may 
h.i^e  been  asleep  or  may  not  have  been  observant  of  the  occasion 
0}  the  collision. 

We  do  not  think  that  the  court  erred  in  refusing  to  permit 
the  defendant  Jacob  S.  Bruton  to  testify  in  his  own  behalf  in 
regard  to  the  occurrences  of  this  accident. 

Coxaplaint  is  made  to  the  giving  of  several  instructions  on 
behalf  of  the  plaintiff.   The  chief  objections  pointed  out  are 
that  they  referred  to  the  complaint  for  the  negligence  charge  and 
used  the  words  "proximate  cause"  without  defining  the  terms  and 
the  issues.   In  a  special  interrogatory  to  the  jury  tendered  and 
given  on  behalf  of  the  defendants,  the  defendants  used  the  words 
"proximate  cause."   This  term  may  be  understood  as  well  as  a 
definition  of  it.   Fippinger  vs.  G-los,  190  111.  App<  2 3 -5 -   In 
several  instructions  tendered  and  given  on  behalf  of  the  defendants, 
the  jury  was  referred  to  the  complaint  for  charges  therein  contained. 
A  party  complaining  of  alleged  error  which  he  himself  has  committed 
in  instructions  tendered  on  his  behalf  is  not  entitled  to  a  reversal 
upon  complaint  of  his  adversary's  instructions.   Fleming  vs .  The 
Elgin,  Joliet  and  Eastern  Railway  Co.  275  111.  ^86;  Mclnturff  vs. 
The  Insurance  Company  of  North  America,  24-3  111.  92,  99-   We  find 
no  reversible  error  because  of  instructions  given  on  behalf  of 
the  plaintiff. 

Defendants  state  that  they  tendered  eighteen  instructions. 
In  their  original  brief  and  argument,  they  state  and  argue  at 
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great  length  that  the  court  refused  to  read  to  the  jury  all  but 
three  of  these  eighteen  instructions,  and  pointed  out  errors,  and 
cited  many  cases  in  support  of  such  supposed  error.   Appellee's 
original  brief  asserts  that  three  of  the  instructions  were  the 
-nes  refused  on  behalf  of  defendants,  and  that  all  of  the  other 
instructions  were  actually  given  and  read  to  the  jury.  Appellee 
points  out  in  his  brief  and  argument  that  counsel  for  appellants 
had  erred  in  preparing  the  original  abstract,  and  in  such  assertions 
in  their  brief  that  fifteen  instructions  were  refused  by  the  court. 
Appellee  filed  on  October  18,  1943  an  additional  abstract  with  his 
brief.   The  original  abstract  and  appellants'  original  brief  and 
argument  were  filed  September  13,  1943.   The  additional  abstract 
recites  that,  "The  defendants  tendered  to  the  court  to  read  to 
the  jury  and  the  court  read  to  the  jury  on  behalf  of  the  defendants, 
the  following  instructions."   Then  follows  sixteen  instructions 
which  are  the  identical  instructions  appellants'  brief  asserted 
were  refused  by  the  trial  court  and  not  read  to  the  jury.   A 
reference  to  the  Record  substantiates  this.   Appellants  have  filed 
no  reply  brief  nor  made  any  claim  that  such  showing  in  the 
additional  abstract  of  record  was  an  incorrect  statement  of  fact. 

We  therefore  find  no  error  in  refusal  of  instructions  tendered 
on  behalf  of  defendants. 

Appellants  further  contend  that  the  verdicts  were  excessive. 
The  amount  of  damages  in  such  cases  is  the  peculiar  province  of  the 
jury.   Many  judgments  of  such  amounts  under  like  factual  situations 
have  been  affirmed.   Chicago  vs.  Hesing,  83  111.  204;  B .  &  0 .  5 .  W . 
ft.  H.  Co.  vs.  Then,  159  ill.  535;  Deming  vs.  City  of  Chicago  321 
111.  341.   We  do  not  believe  under  the  proof  that  the  judgments  were 
excessive.   The  trial  court  did  not  err  in  rendering  judgments 
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upon  the  verdict. 

We  find  no  reversible  error,  and  therefore  the  judgments 
are  affirmed. 

JUDGMENTS  AFFIRMED 


Abstract 
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FOURTH  DISTRICT 
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Term  No.  4406 


Agenda  No.  2 


PEOPLE  OF  THE  STATE  OF 
ILLINOIS , 

Defendant  in  Error, 
vs . 
CHARLES  BRITT, 

Plaintiff  in  Error. 

CULBERTSON,  J. 


Error  to 

Circuit  Court, 
White  County, 
Illinois . 
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This  is  a  Writ  of  Error,  sued  out  in  behalf  of  CliARLES 
BRITT  (hereinafter  called  defendant)  to  reverse  a  judgment  entered 
in  the  Circuit  Court  of  White  County,  sentencing  the  defendant  to 
six  months  in  jail  and  a  fine  of  &300.00,  upon  a  written  plea  of 
guilty,  which  was  in  terms  to  "assault  with  a  deadly  weapon  with 
intent  to  do  bodily  injury." 

Defendant  had  been  indicted  on  two  counts,  one  of  which 
charged  assault  with  intent  to  kill  and  murder,  and  the  second  with 
shooting  a  gun  with  intent  to  murder.   Defendant  pleaded  not  guilty 
to  the  indictment  and  when  the  cause  came  on  for  trial,  by  leave 
of  Court,  defendant  withdrew  the  plea  of  not  guilty  and  entered 
instead  a  written  plea,  as  hereinabove  set  forth.   The  record  refers 
to  an  admonition  to  the  defendant  as  to  the  consequences  of  his 
plea,  without  showing  that  any  specific  penalty  was  described  to 
the  defendant.   Thereupon,  the  Trial  Judge  entered  judgment,  as 
follows : 

"How,  upon  his  plea  of  guilty  to  the  crime  of  assault 
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with  a  deadly  weapon  with  intent  to  inflict  upon  the 
person  of  another  a  bodily  injury,  with  no  provocation 
appearing  therefor,  and  with  circumstances  showing  an 
abandoned  and  malignant  heart,  the  judgment  of  the 
Court  is  ....  a  fine  of  $300.00  and  six  months  at 

Vandalia  " 

In  the  state  of  the  record  before  this  Court  it  is 
apparent  that  the  defendant  in  his  written  plea  of  guilty,  in 
effect,  pleaded  guilty  to  a  simple  assault,  for  which  the  maximum 
penalty  is  a  fine  of  $100.00.   The  written  judgment  sets  forth  a 
graver  crime  with  the  addition  of  the  words,  "with  no  provocation 
therefor  and  with  circumstances  of  the  assault  showing  an  abandoned 
and  malignant  heart." 

The  case  of  PEOPLE  vs.  AUDERS ,  185  111.  App.  343,  is  a 
case  directly  in  point.   In  that  case  the  defendant  had  likewise 
been  indicted  for  assault  with  intent  to  kill,  etc.   The  plea  of 
guilty  in  that  case  was  entered  to  "assault  with  intent  to  do 
bodily  injury."   A  judgment  was  then  entered  by  the  Trial  Judge 
in  that  case,  adding  words  of  the  same  character  as  wore  found  in 
the  instant  case.   In  that  case  the  defendant  was  sentenced  to  a 
year  in  jail.   The  Court,  on  review,  reversed  the  conviction  and 
stated,  (page  3UU) ,    "It  is  apparent  that  the  plea  entered  by  the 
defendant  was  only  to  an  assault  with  intent  to  do  bodily  injury, 
for  which  the  Statute  provides  that  the  punishment  shall  be  by  a 
fine  of  not  less  than  $3.00  nor  more  than  $100.00.   Upon  this  plea 
he  v/as  found  guilty  of  a  crime  of  a  higher  degree  than  he  had 
confessed,  and  the  sentence  of  punishment  was  larger  than  justified 
by  his  plea.   Under  this  condition  of  the  record  it  is  clear  that 
such  judgment  and  sentence  were  improper."   Similarly,  in  the  case 
before  us,  the  judgment  and  sentence  of  the  Court  were  clearly 
improper  on  the  basis  of  the  written  plea,  and  such  judgment  will, 
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accordingly,  be  reversed  with  directions  to  the  Court  below  to 
enter  a  judgment  consistent  with  the  written  plea  of  record. 

Reversed  and  remanded  to  the  Circuit  Court  of  White 
County  v/ith  directions  to  enter  judgment  in  accordance  with  the 
written  plea  of  record. 


Reversed  and  remanded, 
v/ith  directions. 


Abstract. 
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STATE   OF    ILLINOIS 

APPELLATE   COURT 

FOURTH  DISTRICT 
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Terra  No.    4409 

LOYD  HEDDEN, 
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Corporation, 

Defendant-Appellant . 
CULBERTSON,  J. 
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Circuit  Court  of 
Pope  County, 
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This  is  an  appeal  by  the  Appellant,  THE  FARMERS  MUTUAL 
RE-INSURANCE  CO.  OF  CHICAGO,  ILLINOIS,   a  Corporation  (hereinafter 
called  defendant),  from  a  judgment  of  the  Circuit  Court  of  Pope 
County,  in  favor  of  appellee,  LOYD  HEDDEN  (hereinafter  called 
plaintiff),  for  the  sum  of  ^400.00,  in  a  suit  brought  by  the 
plaintiff  upon  a  windstorm  insurance  policy  issued  to  him  by  the 
defendant  Company.   The  defense  interposed  was  that  the  barn 
destroyed  was  not  covered  by  the  policy  issued  to  plaintiff. 

From  the  evidence  in  this  case  it  appears  that  the  plain- 
tiff owned  a  farm  in  Section  Eleven  (11),  Township  Fourteen  (14), 
South,  Range  Five  (5)  East,  in  Pope  County,  Illinois,  upon  which 
were  several  buildings,  and  which  farm  was  mortgaged  to  the 
Federal  Land  Bank  of  St.  Louis.   It  appears  that  plaintiff  also 
owned  a  forty-acre  tract  of  land  in  Section  Four  (4)  of  the  same 
Township.   This  land  was  not  included  in  the  mortgage  to  the  Land 
Bank,  but  did  have  a  barn  on  it.   On  November  18,  1939  the  Federal 
Land  Bank  of  St.  Louis  notified  plaintiff,  by  letter,  that  his 
windstorm  insurance  was  expiring,  and  gave  him  a  list  of  the  build- 
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ings  that  it  would  require  to  be  insured.   Among  the  buildings 
required  to  be  insured  were  two  barns. 

It  appears  from  the  evidence  that  the  Company  in  which 
the  plaintiff  had  been  carrying  his  insurance  had  quit  doing 
business  in  that  territory,  and  that  on  November  21+,    1939>  the 
plaintiff  went  to  Golconda  to  see  the  Agent  of  the  defendant 
Company,  and  through  him,  made  an  application  for  insurance  on 
a  dwelling,  two  barns,  and  other  buildings,  all  of  which  were 
specifically  described,  and  the  location  of  which  buildings  was 
given  as  being  in  Section  11.   The  Agent  of  the  defendant  Company 
contends  that  he  prepared  the  application  according  to  the  informa- 
tion given  to  him  by  the  plaintiff,  and  the  plaintiff  contends 
that  such  is  not  the  fact,  but  that,  on  the  contrary,  he  also 
applied  for  insurance  on  the  barn  in  Section  4-.   The  application, 
when  signed  by  the  plaintiff,  appears  to  have  been  sent  by  the 
Agent  of  the  defendant  Company  to  the  office  of  the  defendant,  and 
the  policy  there  issued  and  mailed  direct  to  the  Federal  Land  Bank 
of  St.  Louis.   It  does  not  appear  from  the  evidence  that  plaintiff 
herein  ever  saw  or  had  possession  of  the  policy  of  insurance  after 
it  was  written  by  the  defendant  Company. 

On  the  30th  day  of  April,  1940,  the  barn  in  Section  4 
was  blown  down  and  totally  destroyed,  and  when  this  loss  was 
reported  to  the  defendant  Company,  plaintiff  contends  that  then, 
for  the  first  time,  he  was  advised  that  there  was  a  mistake  in  the 
application  for  the  policy,  and  that  the  $400.00  of  insurance 
which  he  had  intended  should  be  put  upon  the  barn  in  Section  4 , 
had  been  put  upon  the  barn,  number  2,  in  Section  11.   This  suit  was 
brought  at  lav/  to  recover  the  $400.00  insurance  the  plaintiff 
contends  he  had  on  the  barn  in  Section  4,  and  which  plaintiff 
alleges  was  not  put  upon  said  barn  in  Section  4  by  reason  of  a 
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mistake. 

The  evidence  in  this  case  is  not  voluminous  as  there  were 
only  two  witnesses  testifying  on  the  question  of  whether  there  v/as 
a  mistake  in  the  application  and  policy  as  to  the  barns  intended 
to  be  covered  and  the  location  thereof.   The  plaintiff  testified 
that  it  v/as  his  intention  to  insure  the  barn  on  the  forty-acre 
tract  as  "Barn  number  1"  and  the  larger  barn  in  Section  11  as  "Barn 
number  2".   Plaintiff  further  contends  that  he  only  took  out  $50.00 
insurance  on  the  barn  in  Section  11  because  he  was  going  to  have  it 
repaired  and  then  insure  it  adequately  and  that  he  hadn't  been 
able  to  do  this  on  account  of  bad  weather,  until  after  the  storm 
demolished  the  barn  on  Section  4.   Plaintiff  further  testified 
that  he  told  defendant's  Agent,  Foreman,  he  didn't  know  the  exact 
size  of  the  barns  on  the  land  in  Sections  11  and  4,  and  that 
defendant's  agent,  Foreman,  told  him,  "That  don't  make  any  differ- 
ence because  I  am  required  by  my  Company  to  go  out  and  take  the 
measurements  of  those  buildings."   It  appears  from  the  evidence 
this  was  never  done.   It  does  not  appear  from  the  evidence  that 
there  were  two  barns  on  the  land  in  Section  11  of  the  approximate 
sizes  set  forth  in  the  policy  issued.   The  Agent  of  the  defendant 
was  called  for  cross-examination  by  the  plaintiff,  under  Section 
60  of  the  Practice  Act,  and  he  testified  that  he  did  not  understand 
that  he  was  insuring  a  barn  in  Section  4,  but  understood  that  barn 
number  1  in  the  application  and  policy  was  the  large  barn  on  the 
hill,  and  that  barn  number  2  was  the  sheepshed  barn,  both  on  the 
land  in  Section  11.   A  fair  consideration  of  the  evidence  discloses 
that  the  plaintiff  owned  only  two  barns  that  approached  the  descrip- 
tion of  the  barns  mentioned  in  the  policy,  and  that  one  of  said 
barns  was  located  upon  Section  11,  and  the  other  v/as  on  Section  4. 

This  case  has  been  tried  three  times  by  juries,  and  in 
every  case  the  plaintiff  has  prevailed.   On  the  last  trial,  verdict 
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for  ^OO.OO  was  returned  by  the  jury  and  judgment  has  b<_en  entered 
thereon. 

It  is  principally  contended  on  this  appeal  that  the 
Court  committed  error  in  not  directing  a  verdict  in  favor  of  the 
defendant  at  the  close  of  all  the  evidence,  and  in  not  allowing 
defendant's  motions  for  judgment  notwithstanding  the  verdict,  or, 
in  the  alternative,  for  a  new  trial.   Complaint  is  also  made  of 
one  instruction  given  on  behalf  of  the  plaintiff,  and  it  is  also 
contended  that  the  verdict  is  not  supported  by  the  law  and  the 
evidence. 

As  to  the  first  contention,  a  motion  for  a  directed 
verdict,  either  at  the  close  of  the  testimony  of  the  plaintiff,  or 
at  the  close  of  all  the  testimony,  or  a  motion  for  judgment  notwith- 
standing the  verdict,  all  raise  the  same  question  (MERLO  vs.  PUBLIC 
SERVICE  CO.  OF  NORTHERN  ILLINOIS,  381  111.  300).   Such  motions  are 
in  the  nature  of  a  demurrer  to  the  evidence,  and  present  only  a 
question  of  lav/  as  to  whether,  when  all  of  the  evidence  is  consider- 
ed, together  with  all  reasonable  inferences  drawn  therefrom,  in  its 
aspect  most  favorable  to  the  plaintiff,  there  is  evidence  tending 
to  prove  any  cause  of  action  stated  in  the  complaint.   If  there  is, 
the  motion  should  be  denied,  and  the  weight  and  credit  to  be 
attached  to  it  in  connection  with  the  other  facts  and  circumstances 
shown,  are  questions  for  the  jury,  even  though  upon  the  entire 
record,  the  evidence  may  preponderate  against  the  plaintiff  so  that 
a  verdict  in  favor  of  the  plaintiff  cannot  stand  when  tested  by  a 
motion  for  a  new  trial  (TODD  vs.  S.  S.  KRESGE  CO.,  384  111.  524; 
BARTOLUCCI  vs.  FALLETI ,  382  111.  168),   Under  a  motion  for  a 
directed  verdict,  or  for  judgment  notwithstanding  the  verdict,  the 
Court  does  not  weigh  the  evidence,  and  has  no  power  to  determine 
the  weight  and  preponderance  of  conflicting  testimony  (I.ZERLQ  vs. 
PUBLIC  SERVICE  CO.  OF  NORTHERN  ILLINOIS,  supra;  MIKNIS  vs.  FRIEND, 
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CULBERTSOH,  J. 

This  is  an  appeal  from  a  judgment  of  the  Circuit  Court 
of  Fayette  County,  for  $880.00,  in  favor  of  Plaintiff-Appellee, 
JOHN  BRADY,  Administrator  of  the  Estate  of  ARTHUR  S.  WATSON, 
Deceased,  (hereinafter  called  plaintiff) ,  and  against  Defendant- 
Appellant,  ILLINOIS  AGRICULTURAL  MUTUAL  INSURANCE  COMPANY,  a 
Corporation  (hereinafter  called  defendant).   Motions  for  judgment 
non  obstante  veredicto  and  for  a  new  trial  were  overruled,  and 
judgment  rendered  on  the  verdict  and  this  appeal  follows. 

The  factual  situation  which  gives  rise  to  this  litigation 
eminates  from  the  fact  that  the  defendant  herein  issued  an  automobile 
insurance  policy  to  plaintiff's  intestate,  under  date  of  June  15, 
1940.   A  policy  fee  of  ^8.u0  and  an  initial  cash  premium  of  ylO.95 
(which  paid  up  the  insurance  for  a  six-months  period  from  June  15, 
1940)  were  paid  by  plaintiff's  intestate.   A  payment  in  advance 
was  required  for  each  subsequent  six-month  period,  and  the  amount 


of  said  payment  was  to  be  determined  by  the  defendant.   The  automo- 
bile of  plaintiff's  intestate  was  totally  destroyed  on  February 
2,  1943,  and  the  value  of  the  automobile  when  destroyed  appears 
to  have  been  $1100.00,  and  under  the  provisions  of  the  policy  the 
amount  recoverable  on  that  valuation  would  be  $880.00.   Notice  of 
the  loss  was  given  the  defendant  and  the  defendant  declined  to 
make  payment  under  the  terms  of  the  policy,  contending  that  the 
payment  due  on  November  30,  1943  had  not  been  paid,  and  that  under 
the  terms  of  the  policy  same  had  been  cancelled. 

It  appears  from  the  evidence  that  the  defendant  had  in 
its  hands,  belonging  to  the  insured  at  the  time  of  the  loss,  ^11.10. 
It  also  appears  that  the  amount  necessary  to  reinstate  the  policy 
as  of  February  1,  1943,  amounted  to  $6.91.   There  appears  in 
evidence,  as  Plaintiff's  Exhibit  number  8,  check  issued  by  the 
defendant  herein,  to  Arthur  3.  Watson,  for  $11.10,  which  has 
written  thereon,  among  other  things,  "Returned  divident  of  $2.96 
and  special  divident  of  $8.14  on  account  of  cancellation  of  policy 
95005,  as  of  November  30,  1942."   No  evidence  appears  in  the  record 
which  showed  that  the  insured  -was  ever  required  or  requested  by  the 
Board  of  Directors  of  the  defendant  Company  to  pay  any  insurance 
premium  that  had  not  been  paid,  nor  was  there  any  evidence  presented 
that  any  demand  or  statement  for  any  insurance  premium  had  been 
made  on  plaintiff  during  his  lifetime.   The  defendant  placed  Glenn 
killer  on  the  witness-stand,  and  after  it  had  been  shown  that  he 
had  an  interest  in  the  Company,  he  was  not  permitted  to  testify 
beyond  stating  that  he  sent  a  letter  to  the  plaintiff's  intestate. 
It  does  not  appear  that  any  offer  was  made  to  prove  the  contents 
of  the  letter  before  the  jury,  or  while  the  case  was  being  tried, 
but  an  offer  was  made  to  prove  that  Miller  mailed  the  original  of 
the  letter  to  plaintiff's  intestate.   It  appears  that  the  contents 
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of  the  letter  were  offered  after  the  jury  had  retired  and  before 
any  motion  had  been  made  to  reopen  the  case  for  the  purpose  of 
offering  further  evidence. 

When  plaintiff  introduced  the  insurance  policy  sued 
upon,  made  proof  of  the  loss,  payment  of  the  first  premium,  and 
notice  of  loss  or  waiver  of  the  proof  of  notice  of  loss,  plaintiff 
made  a  prima  facie  case  (CONTINENTAL  LIFE  INS.  CO.  vs.  ROGERS,  119 
111.  474;  HELM  vs.  COU.ERCIAL  mEN'S  ASS 'N ,  279  111.  570;  SCZUEEK 
vs.  AMERICAN  NAT'L  INS.  CO.,  309  111.  App .  260). 

It  is  also  a  general  rule  that  where  a  mutual  insurance 
company  has  in  its  possession  sufficient  funds  of  the  member  to 
pay  dues  and  assessments  at  the  time  they  accrue,  it  must  apply 
those  funds  in  payment  thereof,  and  hence  cannot  declare  a  for- 
feiture (KERN  vs.  WESTERN  LIFE  INDEMNITY  CO.,  192  111.  App.  96; 
LEACH  vs.  FEDERAL  LIFE  INS.  CO.,  296  111.  App.  88). 

Where  default  in  payments  voids  or  forfeits  an  insurance 
policy,  such  a  voidance  or  forfeiture  is  a  defense  which  must  be 
proved  by  the  insurer  (GLOBE  LUTlh-.L  LIFE  INS.  CO.  vs.  MARCH,  118 
111.  App.  261;  BENES  vs.  BANKERS  LIFE  INS.  CO.,  204  111.  App.  425, 
282  111.  236) . 

It  is  principally  contended  on  this  appeal,  (First) 
That  the  judgment  of  the  Trial  Court  should  be  reversed  for  the 
reason  that  the  Court  erred  in  refusing  to  admit  proper  and  compe- 
tent evidence;  and   (Secondly)   That  the  verdict  is  contrary  to 
the  evidence  and  is  not  supported  by  the  evidence. 

We  fail  to  perceive  any  reversible  error  on  the  part  of 
the  Court  in  connection  with  the  admission  or  rejection  of  evidence 
on  the  trial  of  this  cause,  nor  do  we  believe  that  the  contention 
is  sound  that  the  verdict  is  contrary  to  the  evidence  and  is  not 
supported  by  the  evicence.   An  issue  of  fact  was  tendered  for  the 
consideration  of  the  jury  as  to  whether  or  not  the  policy  had  been 
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cancelled,  or  was  in  full  force  and  effect  at  the  time  of  the 
accident  which  completely  destroyed  the  car,  and  the  most  that 

* 

could  be  said  in  support  of  defendant's  contention  herein  ."Would  be 
that  the  evidence  in  some  of  its  phases  was  conflicting  and  that 
being  the  state  of  the  evidence,  this  Court,  on  review,  is  not  in 
a  position  to  set  aside  the  verdict  in  this  casu,  unless  we  are 
able  to  say  that  the  verdict  is  clearly  and  manifestly  against 
the  weight  of  the  evidence  (RICH  vs.  ALBKECHT,  300  111.  App .  493; 
JOIHi'SOli  vs.  CAMPAI  .ELLA ,  3H  111.  App.  7).   The  verdict  in  this  case 
is  abundantly  supported  by  evidence,  and  we  see  no  reason  that 
would  warrant  us  in  any  way  disturbing  it. 

Judgment  affirmed. 

Abstract . 
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Appeal  from  the 
Circuit  Court  of 
Lawrence  County. 


RELA  ANDERSON, 

Plaintiff-Appellee , 
vs. 

VERUS  WRIGHT, 

Defendant-Appellant . 

CULBERT30N,  J. 

This  is  an  appeal  from  an  injunction  enterrd  by  the 
Circuit  Court  of  Lawrence  County,  in  favor  of  RELA  ANDERSON, 
Appellee  (hereinafter  called  plaintiff)  ,  and  as  agair.rt  VERUS 
WRIGHT  Appellant  (hereinafter  called  defendant) ,  restraining 
defendant  from  farming  lands  of  plaintiff. 

The  facts  and  issues  in  this  case,  as  shown  by  the  plead- 
ings and  the  evidence,  disclose  that  there  had  been  dispute  between 
the  parties  as  to  the  time  and  duration  of  a  lease  of  corn  land  on 
a  contract  for  farming  of  the  lands  of  plaintiff  by  defendant.   The 
Court  below  found  that  such  lease  expired  on  the  Isb  dey  of  March, 
194-4- ,  and  such  finding,  under  the  facts,  is  conclusive  on  this 
Court. 

Prior  to  the  institution  of  the  action  below,  plaintiff 
had  served  a  sixty-day  notice  on  defendant,  requiring  defendant  to 
surrender  possession  of  the  premises  on  the  1st  day  of  March.,  1944. 
Notwithstanding  that  notice,  defendant  proceeded  to  plow  the  corn 
land  with  the  intention  of  plainting  a  corn  crop  which  would  not 
mature  until  the  fall  of  1944.   The  Court  below,  after  hearing  the 
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evidence,  entered  a  decree  finding  that  defendant  surrender 
possession  of  the  premises  and  that  all  right,  title  and  interest 
of  defendant  in  the  premises  would  terminate  as  of  l.iarch  1,  194-A , 
and  further  decreeing  that  defendant  be  enjoined  from  entering 
into  possession  of  the  premises  for  the  purpose  of  claiming  any 
rights  by  virtue  of  any  lease  which  had  expired  on  March  1,  194-4. 
The  only  issue  before  this  Court  is  whether  the  decree  of  the 
Court  below  was  justified  on  the  record. 

v/hile  ordinarily  equity  will  not  be  invoked  merely  to 
enjoin  a  trespass,  the  record  before  this  Court  on  appeal  does  not 
indicate  that  merely  enjoining  a  trespass  was  involved  in  this  case, 
but  that  facts  and  circumstances  relating  to  the  possession  of 
property  and  property  rights  in  connection  with  the  business  of 
farming  and  cultivating  and  harvesting  of  crops  to  which  the 
defendant  had  no  right  ,  which  might  result  in  a  permanent  and 
continuing  injury  to  plaintiff,  and  difficulties  of  e    character 
which  could  not  be  remedied  through  the  ordinary  processes  of  lav;, 
were  involved  ( HA TE L Y  vs..  LIB ZLR 3  ,  96  111.  App.  217)  . 

Where  the  Court  below  has  heard  the  testimony  on  both 
sides  and  had  the  advantage  of  observing  the  witnesses,  the  decree 
of  that  Court  as  to  conclusions  on  disputed  facts,  will  not  be 
set  aside  unless  the  finding  is  manifestly  and  palpably  wrong. 
Since,  under  the  record,  there  appear  to  be  no  errors  of  lav; 
justifying  a  reversal,  the  decree  of  the  Circuit  Court  of  Lawrence 
County  will,  therefore,  be  affirmed. 

Affirmed. 
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MARIN  KLAHICH,  ) 

Plaintiff  (Appellant) 

V. 

CATHERINE  PARKER  and  VXNC&NT  H.  NOLAN, 
Defendants  (Appellees) 


)  a. 

) 

MUNICIPAL  COURT ■ 


MR,  JUST ICS  KXLEX  delivered  the  opinion  of  the  court. 
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This  is  «n  action  for  daasager,      itorney1      bassd 
■upon  a  written  instrument  which  plaintiff  alleges,  -nd  defendants 
deny,  was  a  contract*     mtlff  appeals  from  a  Judgment  for 
defendant  after  a  trial  by  the  court  without  a  Jury. 

Plaintiff,  a  general  contractor,  wm   asked  by  Nolan  to 
submit  an  estimate  for  remodeling  of  the  premises  o<med  by  Nolan's 
mother-in-law,  Mrs.  Parker,  and  the  letter's  sister      >hney. 
Plaintiff  after  examining  the  premise     8  a  sketch  from  which 
his  son  l<?ter  made  the  estimate.   There  is  some 

evidence  as  to  how  many  times  plaintiff,  def errant s         ohney 
met  with  reference  to  the  remodeling  work  before  the  instrument 
sued  on  was  signed,  March  2,  1942.   The  upper  part  of  $he  instru- 
ment is  designated     "oposal"  and  the  lower  part  an  "Acceptance. " 
It  is  addressed  to  ftplm   ae  Estimate  No*  4210.   Under  the  ;  reposal", 
plaintiff  offered  to  do  the  remodeling  work  for  ^olan,  "owner  of 
the  property  %  for  $4,273.    The  offer  was  signed  by  plaintiff. 
The  Acceptance  bears  three  lines  for  signatures  of  acceptors. 
Mrs.  marker's  signature  is  on  the  first  line.   The  second  line  Is 
blank  and  Nolan's  signature  Is  on  the  third  line.    The  Acceptance 
provides  that  those  signing  accept  the  offer  and  authorise  the  work 


to  pay  the  amount  specified  according  to  the  terns,  and 
prowldes  among  other  things  for  the  payment  of  attorney's  fees. 
The  day  after  the  instrument  was  signed,  Nolan  told  plaintiff  that 
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he  wanted  to  "wane*!  the  contract."  The  remodeling  -?orfe  was  done 

later  by  another  contractor. 

Plaintiff  eued  -nd  tried  his  ease  upon  the  theory  th«t 

there  ires  a  contract  executed  between  hta  n^  Lofendents  throur,h 

the  offer  made  by  him  *>nd  accepted  by  then  in  the  lnstrutte*;  . 

defendants  admitted  e^ecutlnf"  the  instrument  but  denied  that  it 

their 
was  a  contraot  »nd  tried/fctx  ease  on         *   The  character 

of  the  instrument  Is  vital  and  w«  first  give  that  question  our 
attention. 

The  trial  eo^rt  Indicated  that  its  finding  was  b^sed 
upon  the  view  that  a  further  instrument  executed  by       nts 
accepting  plaintiff* 3  offer  was  necessary  to  render  , 

#e  are  not  bound  by  th     ©ns  tdven  by  s  trial  court  for  its 
decision  ^nd  if  it  appears  that  the  judgment  should  be  sustained 
for  any  reason  sujr orted  by  the  record,  we  Kay  affirm  the  judgment. 
Plaintiff  argue*  that,  s©  fa*  as  the  question  of   a  contract  is 
concerned,  the  instrument  itself  is  sufficient  answer;  that  parol 
evidence  Is  not  admissible  to  contradict  or  modify  the  contract; 
ami  that  defendants  did  not  in  their  pleadings  or  at  the  trial 
present  the  Aef?ns*  raised  here  -fv4  t.h    e  should  not,  therefore, 
consider  that  defense.   Bw«'    -;t«  in  their  *yefensa*     t  the 
trial,  denied  thet  a  contract  h     m  ssade.     ey  introduced 
evidence  to  prove  that  the  instrument  was  not  t©  be  considered  a 
contract  until  Miss  Penney  had  sl&ied  the  acceptance.   In  view 
of  these  considerations  we  believe  that  del    ts  have  not  shifted 
their  theory  in  this  court.  It  is  true  that  parol  evidence  is 
inadmissible  to  alter  the  terms  of  a  written  contract*   It  is 
likewise  true  that  parol  evidence  la  admissible  to  prove,  or 
dispute,  the  making  of  •  contract.   i'laintlff  says  that  an  examina- 
tion of  the  Instrument  should  conclusively  establish  th*t  It  could 
be  nothing  but  a  legal  contract.  H  liave  pointed  out  that  the 
offer  appears  to  have  been  made  to  Nolan  as  the  "owner  of  the 


, 
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property."   -*nd  that  the  acceptance  Is  by  Hrs.  Parker  and  Nolan. 
It  is  admitted  that  No  Inn  aid  not  own  the  property  ~t  the  tine, 
but  was  only  a  prospective  tenant, and   that  Kr».  Parker  and     lss 
ftohney  owned  the  pro  arty.      Furthers^ hi t  plaintiff  testifier 
that  he  fcnew  the  fact  of  ownership  before*  tho  Instrument  waa 
signed,  had  talked  with  Kiss  oehney  en  well  as  defend  nts,\ad 
wanted  anil  had  asked  for  her  signature  but  was  told  by  Kelan 
not  to  worry  that  he  wouTd  take  care  ©f  th©  bill  for  th*    -orkj 
and  that  on  the  day  following  the  execution  of  the  instrument 
Nolsn  told  hi»  that  hie  mother-in-law    n&  &%»«  '^ohney  oo 
"get  together*  and  did  sot  want  to  m  ahtaA*   m&  that  it  Iff 

told  liolan  that  maybe  they  wo-:  rse  later*         This  testimony 

waa  given  as  part  of  plaintiff  •a  case     nd,  is*hile  it  is  true  that 
h®  said  he  did  not  leave  the  second  line  blank  for  ohneyfs 

signature  under  the  "Aeeantanee*   9H$  #&d  not  understand  that  she 
was  to  sign  later  or  to  earn  to  Ms  office  to  sign  or  to  sign  It 
at  all,  we  think  the  foregoing  testimony  was  sufficient  to  ralae 
the  question  of  fact*  whether  %h&  instrument  was  a  contract. 
Furthermore,  though  the  defend nts  Said  that  they  glanced  through 
the  ingtrajaent  before  signing,  Mis®  i*ohney  was  not  present  ^hen 
the  Instrument  was  signed  nnd  Mre.  Parker  ta stifled  "whatever  we 
signed  waa  not  rl^ht  until  she  had  signed  it"  And  that  she  told 
Plnintiff,  or  Mr*  Molan  did,  V  '  o       ohner  *h«d  to  sign  it.  ' 

Mr*.  Parker  and  tfiss  l>ohney  both  testified  there  was  difficulty 
about  the  changing  of  the  estimates  and  Miss    *>hney  sal??  aha 
■didn*t  like  that*  ana  never  authorised  Nolan  to  act  for  her. 

Plaintiff  argues  that  had  it  been  th©  intention  to 
re<$ulre  Uise  Sohney,s  signature,  tha  prop  aal  would  have  been 
directed  to  her  as  well  aa  to  tip*  Kol^n.       We  point  out  that  the 
proposal  although  directed  to  Helan  was  signed  both  by  hia  and 
Mrs.  Parker  and  that  it  designated  Kolan  as  "owner. *     Plaintiff 
aske  with  reason  why,  if  Mies  r>ohney,s  name  was  to  have  been 


> 


affixed  to  the  acceptance,  would  plaintiff  have  loft  on©  copy 
executed  as  It  was  with  defend  nta  and  taken  one  away  rlth  hirat 
We  oan  only  point  to  the  earaleasness  which  aeons  to  have  surrounded 
the  transact ion.  If  Nolan  tola     stiff  not  to  worry  about 
Miss  Bohney's  signature  beer>U".e  he  was  to  take  care  of  the  hill, 
plaintiff  knew  at  the  time  that      had  no  right  to  eontr 
for  the  remodeling  of  the  pr^nises  withe    thority  from  the 
owners*   Plaintiff  asks  why  flolan  dl  not  say  the  work  should 
not  be  done  bee -use  Miss  »otm©y  weuld  not  sign,  mA  why  did  he 
offer  to  pay  plaintiff* s  expense)***  ?l<5.intlff,  himself,  testified 
that  Kolan  said  hit  ^©ther-in-l$j?  m&  Hiss  ^ohney  could  not  "gtt 
together*  ;«nd  taint  the  * contract*  would  have  to  be  e.inoelled. 
«e  think  that  *»he  answer  to  the  second  point  ml^ht  well  be  that 
Nolan  felt  sose  obligation  to  pay  whatever  expense  plaintiff  had 
in  connection  with  the  estimate  since  it  nay  be  that  he  believed 
he  could  induce  Miss  tfobney  to  sign* 

Is  believe  the  fasts  Justify  the  Judgment  entered  by  the 
trial  court.   fhe  facts  fairly  euppert  the  inference  that  Miss 
Oohney* '  signature  was  to  be  added  to  the  acceptance  asd  the 
second  line  was  left  blank  for  that  purpose*   Plaintiff  says 
that  lie  had  nothing  to  d©  with  leaving  that  space  blank* 
defendants  were  responsible  for  leaving  that  space  bl  mk,  the 
inference  is  that  they  expected  Hiss  1'ohney  to  sign.  That  inference 
is  supported  by  the  fact  of  HM  Bohney's  ownership  of  the  property 
and  laek  of  ownership  on  the  part  of  Helen.   Plaintiff  was  not 
prudent  in  addressing  the  Snstrussent  to  Molan  without  determining 
Solan's  authority  and  describing  Molan  as  "owner"  when  he  knew 
otherwise.  Plaintiff  is  suing  for  profits  which  he  lost  bee-use 
defendants  did  not  permit  hlw  to  proceed  with  the  work. 
Incurred  no  actual  expense  beyond  his  attorney's  fees  in  the 
case*  did  not  venture  on  the  work,  did  not  obtain  permits  for 
the  work  and  did  nothing  between  the  day  of  Nolan's  message  the 
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day  after  the  contract,  and  the  di  'eeks  later  when  he 

discovered  another  contractor  had  commences  the  vork.   It  ie  clear 
from  hie  testimony  th< t  he  expected  Ura.  I  Klea  -ehney 

would  "get  together"  end  that  he  was  waiting,  for  further  vord. 

:ince  the  evloenoe  p-howe  that  it  was  the  Intention  of 
the  parties  to  thir  suit  thet  Miss  »ohney  ehouli  alga  the  sceept&nee 
and  since  ahe  did  not,  there  was  no  contract.  Jantelll  v.  Lev.  ! 
Ill,  454;  firlefenhatten  •».  Rubb  ?■■..    IV  111. 

inta  raised  by  olaintiff  are  base*  upon  the  premise  that  a 
contract  w^e  made.     need,  therefore,  not  consider  those  poln 
Per  the  reasons  given  the  judgment     -firmed. 

Bmmt  p.j.  «ns  ur?K.t  j.  conrnm. 
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JAMES  I.    OOLLIHS, 

Appellee, 

) 
r«,  joliet  am  i    ) 

COMPANY,   a  coroorgtion,  ) 

) 
Appellant.      ) 

MR.  JUSTICE  KILKY  OlflJV 

Thi*  is  «n  action  under  the  *''eder«l  loyers1  Liability 
*et  with  verdict  *nd  Judgment  fop  nlsintiff,  -Member  ?9,  1943  In 
the  amount  of  35,000.   Def enfant  has  annealed* 

It  was  <?ti^ul?t«?d  that  both  plaintiff  *snd  defenr'     ere, 
at  the  time,  engages'  in  Interstate  commerce.   March  14,  19-  ,     *- 
tiff,  a  crossing;  v&tehmsn  in  the  employ  of  defendant,        ing 
on  the  4  P.M.  to  midnight  shift  at  defendant1 s  94th  Street  crossing 
in  Chicago.  Hii  responsibility  cowered  both  the  intersection  of 
defendant* s  traeks  with  94th  street,  end  the  Intersection,  about  40 
feet  south  of  94th  Street,  of  defendant1*  tracks  with  those  of  the 
Chicago  Short  Line  Railway  Company.  Defendant1 e  right-of-vay 
extending  north  and  s?uth,  e-rry  trains  north  bouno  on  the  east  track 
and  south  bound  on  the  we*t  track  at  this  ooint.   The  Short  Line 
tracks  run  almost  due  e&st  end  vest,  the  vetchman*e  phanty  Is  on 
the  south  side  of  the  Short  tine  tracks  and  east  side  of  defendant's 
tracks.   To  oroteet  trains  on  the  intersecting  roads  s  semaphore 
signal  tourer  ?5  feet  high  is  located  15  feet  south  of  the  Short  line, 
and  6  feet  eeet  of  defendant1!?  tracks;  and  wooden  end  metal  crossing 
gates  are  lees-. ted,  one  at  the  northeast  and  one  at  the  southwest 
eomer  of  the  railroad  intersection.   These  gates  when  swung  Into 
position  ere  fixed  by  a  metal  hook  t©  a  metal  eye  on  the  ground. 
The  sestaphore  consists  of  a  movable  *rm   and  carries  a  red  snd  green 
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light,   The  lights  and  the  position  of  the  arm 

a  lever  about  4  feet  off  the  ground  and  6  feet  long.   The  lever, 
when  the  semaphore  an  la  vertical  or  horizontal,  i«  held  In 
position  by  a  removable  metal  oln   inserr     ton-,  h  tvo  holes  beneath 
the  lever,  one  on  each  «lde  of  the  lever  guard. 

The  night  of  the  accident  olalntlff  received  a  meeea,  e, 
by  telephone  In  the  shanty,  froa  the  crossing  w tchaan  at  100th 

treat,  of  a  train  »r>oroeehlng  froa  the  south  en  defendant1 a  east 
track*  Hs  looked  north  for  a  signal  tit        y  further  north 
was  clear,  swung  the  southwest  gate  north  across  tl    ^rt  Line 
tracks  on  the  west;  olaeed  the  semaphore  in  the  clear  oosition  for 
the  north  bound  train;  swung  the  northeast  gate  south  serosa  the 
Short  line  tracks  en  the  east;  and,  tskinp  a  1  intern,  walked  north 
to  94th  street  end  steed  en  the  w©*t  side  of  the  tracks  to  protect 
vehicular  and  pedestrian  traffic.  He  ■     teeut  11  or  IS  feet  froa 
the  north  bound  or  east  track,  facing  north  toward  the  -   I  signal, 
as  several  cars  passed.  Rearing  en  unoossaon  noi«e,  h*  turned  south 
and,  looking  at  the  wheels,  sew  an  object  8  inches  froa  his  shins 
and  jumped  Into  the  air,  A  cable  IS  or  18  feet  in  length  protruding 
froa  the  bottom  of  a  "hopper  car*  struck  his  shins,  knocked  his 
feet  froa  under  hla,  threw  hia  down  with  his*  right  hand  upon  the 
west  rail  of  the  east  tracks,  and.  a  car  wheel  crushed  the  second, 
third  and  faall  finger  and  Injured  the  index  finger  and  thumb  of 
his  right  hand, 

Plaintiff,  according  to  the  instructions  and  argument  here, 
relied  for  recovery  upon  violation  of  a  rule  croaulgated  by  defendant, 
defendant  contends  the  rule  was  improperly  received  in  evldenoe  and 
that  no  oroof  vas  made,  In  any  event,  that  the  rule  vas  violated. 

On  defendant's  motion  the  trial  oourt  July  13,  1945,  entered 
an  order  directing  plaintiff  to  file  within  10  days  a  list  of,  saong 
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other  t' ings,    all  document*,    book*  and   other  loh  are  or 

which  have  been  in  fed  I    ■  er     t      r"        I    rial  to   the   merit*. 

Plaintiff  did  not  lint  the  rule   relied  upon  an    ,  y, 

defendant  contends  by  virtue  of  ftftpreM  Qourt    mle  17,    tna   rule 
should  not  have  been  b     it ted, as  it  was  on  thi  by 

its  ©doiiepl  n  defendant  w&e  surprised  and    >rejudlo*    .  :.aint 

charged  violation  of   "rule?        -    ted  by  th  ant"   in  allowing 

t>\e.  sabl*   ti   fee  "©>•     «tfH    »lon<      vv    trac!    ,  a*  the  mil^  led 

on  at  the  trial  was  not  eoecifle&lly  referred"   to  in  the  •  ..    t, 

we  believe  th  t   there  v  fleJ  -,>t  no tie*  tc  t  who  drafted 

the  rules  .*=nd  ha 6   there  in   Lt«  i^n,    to  urprlse  or 

prejudice.     Defendant  eohtex        .:iy.rtbe.rmore   bh>      plaintiff^  &1 

had  abjured  its  counsel  th  t     '"intiff  aid.  not  intend  to   r-ely   j-n 
any  rules  or  bock  of  PBlee.        "    Intiff* a  cc  ?eny  In  their 

brief  th.it  sny  m*h  uwraHi  Ivor,  and  tiler*  5  Lit  the 

record  e*oeot  the  »tat«3»«ftt  by  defei       •    '  I     to   *•■     ■ 

when  his  objection  to  a  sdseten  of  th-  ©.  !  .ve 

the  court  properly  sJedtted  rule. 

The  tr^in  involve'';  Pre*  ;    4  npl* 

of  miles  into*,   Indiana,   with  .ich  in  'leu  there 

loaded  with  *eint©r*,   i  by-oroduot  aimfaeture. 

^ebertsdale  the  oars  were  unloaded  foy/priv/at*  contractor  using  a 
"elaa-shell  tys®  of  buoket  or  era***  by       eat le  "?ver  a  arum". 

Prior  to  this  accident  no  Inspection  after  they 

were  unleaded  and  before  the  return  trip  began.      Defendant* e  *ule  717, 
relied  on  by  plal&tiff, provide*  th^t  *No  mv  shsll    be  handled  which 
is  known  to  be  overloaded  or  which  ia   improperly  loaded  so  se   to 
endanger  life  or  orooerty*,  vlth  certain  exce^tl^ns  not  relevant  here. 

an 
Defendant   e*ys  th  t   there  Is  no  testimony  from  which/ inference  of 

notice  to  defendant  of  the  protruding  cable  *•«!*'  be  drawn.     Plaintiff 

srgues  th»i:   this  is  not  i  ease  of  overloading  which  requires  defendant's 

knowledge,    but  of  improper  loading  which  requires  no  knowledge  or 
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Under  "i  intiff1*  instruction  Wo.  1  h*  was  reoulred  to 
prove  due  care,  the  occurrence,   he  negligent  viol  tl-n  by  3ef en '  nt 
of  Its  rulee  In  oer»lttln#  end  allowing  th«   ble  to  be  dragged  and 
pulled  al^ng  the  tr^cka,  and  the  <      lent  injuria  -   n 
By  defendant* a  lnat auction  fco.  4  the  Jury  nt 

ahould  not  be  held  guilty  unleea  It  knew,  or  should  have  tuown,  of 
the  presence  of  the  cable  In  time  to  have  it  removed.  intiff  argues 

that  defendant* a  knowledge  was  not  maaesaary  t  f  the 

rule  relied  an,  but  he  does  not  com  >l     f  the  giving  of  the  latter 
instruction.   There  le  the  «vioenoe  of  the  unloading  ?raetiee 
equipment,  and  the  Inference  therefrom  t?  le 

was  part  of  Hut  actulomentj  and  Van   lack  of  U  ion  by  defe 

before  the  return  trio,  the  length  of  the  ~rot  ,      :,he 

trir>  from  Hoberterlsle,    e  think  th  I  >ne<s,  vith  inferences 

drawn  therefrom  favorsbl*?  to  Islntlfi,  ^nt  under  the 

Instructions  to  t»ke  to  tha  Jury  th©  creation  whath         at  under 
the  circumstances  ami  guilty  of  negligence,   in  6,  &.E.   .   ,   .  [a,,  v. 
MXHJLt   -^-  111.  506,  relief  on  by  defendant,        ~eme  Oourt  said 
thet  there  waa  no  evidence  -iien  or  where  the  a       loaded  nor  th 
the  timber  waa  protruding  loru  enough  to  -ut  defendant  nn  notice. 
That  is  not  the  situation  before  us, 

kin  tiff  *«  crushed  fingers  wan  and  the  Index 

finger  injured  eo  '       fill  be  permanently  stiff.  There  waa 
testimony  that  defendant*  i  readataeter  b     Itten    ..itiff  since 
the  aceiaent,  to  return  to  work.     intiff  he  h&<;  not 

informed  the  roadmaster  thit  he  was  -hysleally  able  to  resume  work 
and  that  the  roedm&eter  h^ •  not  sa«B  him  before  writing  the  letter, 
a  medical  witne  ■ --  testified  for  1  intiff  that  in  his  opinion  ol.  intlff 
could  not  lift  a  «eaaohore  lever  -nd  insert  &  met    in  n>r  spaa 
and  close  a  gate  of  wood  end  metal  where  the  operation  required  both 
hands.  Re  further  ■ale'    I  itiff  might  oush  a  gate  with  his  body. 
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lift  the  lever  and  tiring  a  lantern  with  hie  left  hand,  but  could  do 
no  manual  labor*  nor  "with  much  ease*  handle  the  oin  in  the  signal 
operation,  with  hie  right  hand.   Defendant  offered  to  snow  that  the 
watchman  on  the  8  A.  *t,  to  4  P.  M,  shift  at  the  94th  -treat  crossing 
at  the  time,  had  a  broken  back  taped  or  strapped  constantly,  so 
that  he  could  not  sit  In  a  normal  position;  &nd  thst  plaintiff* a 
predecessor  as  watch-nan  at  the  crossing  ha-:1  only  o&rt  of  his  upper 
left  arm.  fhls  offer  was  rejected  by  the  court,  ?he  court  also 
refused  to  ■oermit  defendant's  eupervlsor  of  watchmen  to  give  his 
opinion  whether  olaintiff  wee  capable  of  fulfilling  the  duties  of 
watchman  at  the  94th  street  crossing. 

We  are  of  the  ©olnion  th- 1  defendant  vae  gravely  orejudiced 
by  the  rejection  of  the  testimony  offered  and  the  exclusion  of  the 
supervisor's  opinion.   Plaintiff  s  medical  expert,  though  not  giving 
his  opinion  directly  that  plaintiff  could  no  longer  perform  the 
functions  at  the  crossing,  certainly  indirectly  left  no  other  inference 
than  that  that  was  his  opinion.  *hat  better  test  oould  that  opinion 
be  given  than  the  one  presented  by  defendant's  testimony  that  plain* 
tiff's  predecessor,  and  a  contemporary  watchman,  both  with  serious 
physical  handicaps,  actually  did  the  work.  Furthermore,  the  super- 
visor's opinion  should  have  been  given  to  the  jury.  He  was  competent 
to  give  his  opinion  on  the  Question  of  plaintiffs  ability  to 
resume  work  ( Swaneon  v.  Prudential  1ns.  Co,.  £71  111.  App.  309; 
Orclnko  v.  Chicago  City  ay.  Co..  £34  111.  564;  -est  Chicago  street 
Hallway  Go.  v.  rishman.  169  111.  196;  King   Plllinger,  wolnion 
Evidence  in  Illinois,  paga  SI  »n6   following).  The  gravity  of 
these  errors  can  be  seen  uosn  consideration  of  the  verdict  of 
£35,000  and  plaintiff e  argument  here  to  sustain  the  reasonableness 
of  it,  thftt  olalntlff  would  have  had  In  normal  expectancy  of  life 
81  yeart  of  further  employment  to  earn  ^38,052.  The  oueetlon  of 
plaintiffs  Ability  to  work  was  a  most  important  element,  and  the 
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errors  committed  require  reversal  of  the  Judgment  and  a  retrial  of 

the  lFfu«e. 

Defendant  complains  of  an  instruction  given  n1    Lot iff •■ 
request  vhieh  informed  the  Jury  that  if  it  found      ^intiff  it 
would  be  required  to  fl*  damages;  th  t  in  fixing  damages  it  should 
determine  the  full  amount  suffered  by  him  as  a  direct  congruence  of 
guoh  Injuries;  that  it  should  consider  his  age,  earning  eapaeity,  etc. 
and  the  character  of  such  injuria*  and  Ufa  >aitt   :  sufferln   •  was 
reasonably  certain  to  endure;  Me  present    future    stbillty  and 
effect  on  Ms  earning  capacity;  last  nc«  of  guoh 

injuries,  and  lass  of  future  earnings  in       -nee  of  a  aid  Injuries, 
defendant  says  the  Jury  is  not  limited  by  the  instruction  to  those 
damages  proved  by  •-   i  onderance  of   the  ®vid#«B«.     intiff  relies 
upon  Kavanauda  v,    ■- arret*  279  111.  *fft  ieitte»r  the  ia«1    ion 
considered  in  that  cafe  nor  the  on®  In  X.  £,,.  ■  ■.  ->...m^.  v.  Cole..  IS 
111.  324,  which  the  Kavanuttgh  c^8|  follows,  considered  sn  instruction 
Identical  to  the  one  we  are  discus  trig,  in  those  fl     there  were 
similar  instructions,,  hut  in  them  tfce  juries  were,  limited  t-  the 
evidence  in  determining  whether  the  health  &i  I   intiff  was 

impaired  as  a  result  of  the  injury.  In  th®  ii        -ruction  there 
is  ns  tuob  limitation.  There  is  no  &%&**  instruetion  in  trie  series 
•which  cures  the  defect.  The  MtwrJ   '  rm  *euoh  injuries*1  1«  an 
indefinite  reference  for  there  are  no  injuries  previously  mentioned 
in  the  instruction  to  which  th*  "such*  may  refer.  *•  believe  the 
instruction  »*as  faulty, 

since  ths  case  is  to  be  retried,  we  shall  not  consider 
the  question  of  the  a*ees*lvenesF  of  the  verdict. 
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el  lent.  2- 

«R.  JU5T1CK  UJF«   CUV 

This  i«?  im  aetion  of  forcible  detainer  brought  in  the 
Municipal  Court  of  Chic  -o  for   g»e    sien  ef  e  four-story  and 
basement  bullying  situ* ted  ->n  the  nertJ      -.vrner 
avenue  and  Kingsbury  street,  eeosenly  known  as  501-     est 
Chicago  avenue,  Chle^o,  Illinois. 

At  the  close  of  evidence  the  court  let 

finding  defendant  guilty  of  withholding  the  b*m1«M    >rilM   la 
the  statement  of  claim,  and  entered  judgment  thereon,  from  which 
this  appeal  is  taken. 

The  evidence  shew*  that  the  1  in 

the  wail  order  and  retail  at-rehendieing  busine;  *,   -intsining 
branch  store*  and  warehouses  throughout  the  Bait     ■■.tea;  th 
it  purchases  and  leasee  real  estate  ttaei  ia  connection  with  the 
operation  of  lt»  business,  ttfaaiaftt  is  engaged  in  the  vholes&le 
llouor  bu*ine»s$  it  tanufactures  cordial  and  rectifies  lienors, 
and  ooerates  a  bended  arehouse  in  the  orealses  in  cu>     i,  and 
services  award, e  of  £800  retail  accounts  in  Shieage. 

On  Deeeaber  20,  1940,  when  plaintiff  mrohesed  the 
property  in  oue^tlon,  defendant  occupied  the  premises  under  a  lease 
and  supplements!  agreement  whleh  exolred  on  ftpfil  30,  19^  ► 
the  tine  of  purchase,  olalntiff  ha^  received  an  assignment  of  all 
of  the  seller1 s  rights  in  the  lease  and  supplemental  agreement. 
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Defendant  contends  It  received  ?n  extension  nf  the  lea?e  to  'Oeeember 
31,  1943,  by  virtue  of  a  telephone  conversation  with  the  president 
of  vlalntlff  com  any  in  the  month  of  February,  1942,  and  that  at  the 
time  of  the  Institution  of  the  forcible  detainer  suit  defendant 
wee  entitled  to  possession.  Prior  to  the  telephone  converse tion 
defendant  had.  been  st  tempting  to  secure  another  lease  from  the  plain- 
tiff, or  an  extension  of  the  present  one,  and  he     »n  the  matter 
up  with  a  Mr.  Schilling,  who  had  no  authority  to  grant  the  extension. 
It  then  took  the  matter  up  with  Plaintiff's  president,  in  wecenber, 

1942,  defendant*®  vice  oreei dent,  Mr.   ■-•■'  ,  testified  that  he 
went  to  the  office  of  tile  president  of  the      tiff  8    ay  and 
took  the  matter  ur>  with  Its  president  sad  that  he  -    •vised  by  the 
president  that,  *h*  could  not  .-tromise  me  e  year  end  e   half  but  that 
he  may  be  able  to  -ret  a  year's  extension  on  the  ■  that  he 

said  further,  *  after  nil,  Br.  Bernstein,  if  one  neighbor  can't  help 
out  another  neighbor  it  le  Just  too  bad*.  Be  then  said,  *Xo»  go 
back  and  don't  worry  about  it*.  Bernstein  further  testified  that  he 
had  not  he-fird  from  the  president  or  &nft*m   else  from  the  plaintiff 
eompany  during  the  month  of  December,  and  *     m   January  16,  1943 
he  addressed  a  letter  to  the  president,  which  «raa  admitted  in  evidence 
as  defendant's  exhibit  1.  In  his  letter  we  find  the  following     usge: 
"At  the  tine  of  ay  visit  with  you,  you  Intended  t         ■  matter 
ttp  with  the  people  who  have  charge  st   the  building  we  now  occupy  and 
you  thought  yon  would  be  able  to  work  something  out  for  us  so  that 
we  might  continue  to  be  neighbors  *  *  *  I  feel  certain  that  you  will 
do  your  utmost  in  connection  vith  having  such  en  extension  granted  end 
would  very  much  appreciate  hearing  from  you  as  soon  as  a  decision  hae 
been  reached*.  Kot  having  received  a  reply  to  his  letter  and  after 
receiving  a  letter  from  plaintiff  company,  marked  plaintiff •  exhibit 
2,  wherein  plaintiff  company  informed  defendant  that  the  plaintiff 
company  ha*  intended  to  uae  the  property  for  its  own  purpose  at  the 
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expiration  of  flefen^nt'e  leaie  on  April  80,  MM  .   id  ^  uesUng 
the  defendant  to  vacate  the  property  promptly  on  or  before  M>rll  30, 
defendant  through  fternstein  then  tele  sinned  the  ^resident  of  plain- 
tiff company  end  by  this  conversation  defendant  ^intains  it  had 
an  extension  of  its  lease  which  would  expire  on  December  51,  1943. 
In  this  telephone  conversation  defendant  convenae  that  the  r>refcl deal 
of  the  plaintiff  company  gave  it  an  extension  of  Iti    se  to 
December  31,  It 49,   -*rnetein  testified  thai    .   very,  the  ^resident 
of  the  >lslntiff  company,  in  sell  telephone  com  ion,  in  resoonse 

to  defendant's  inquiry  in  reference  to  •  •  l<i  n-  extension, 

eaid  to  him,  "that  as  far  as  a  year  If  lease  is 

concerned,  that  is  out*,  M  a eked  him,  'well,  hew  about  the  end  of 
December,  1943?  •  Be  ?sid,  'ell,  he  thought  It  -  be  all  ripht 
for  that  short  a  period',  i  then  asked  his  about  the  rental  and  he 
eald,  'There  won't  be  any  additional  eaan  >  f  ■',  but  I 
like  you  to  remove  tho^e  yhieay  signs  you  have  on  our  building.'  I 
said,  *1  would  be  glad  to  do  that',  and  h      '  Lne'." 

A  Action  w?*s  mode  ©8  behalf  of  olaintlff  to  strike  the 
testimony  on  the  round  that  ao  sufficient  foundation  was  laid  for 
the  Introduction  of  said  conversation.     feel,  froes  the  foundation 
at  laid,  as  shown  by  the  testimony  of  Bernstein,  the  telephone 
conversation  was  competent  and  the  court  properly  admitted  it. 
(SoJfiiX  v.  fhe  Ham  ^nonal  ^anfc,  *?6  111.  &??;  _0£d  v.  ry^er,  256  HI, 

4pp.  401.) 

Defendant  contends  that  the  court  erred  when  at  the  close 
of  the  evidence  he  instructed  the  Jury  to  find  the  issues  for  the 
plaintiff  as  it  argues  that  all  that  was  neoesesry  was  to  show  that 
they  had  reoeived  mn   oral  extension  of  the  lease  and  that  the  burden 
then  shifted  to  th«»  Plaintiff  to  show  that  thr  pros  Ideal  lacked 
authority  either  implied  or  otherwise  to  .'rant  said  extension. 
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Plaintiff  oontenda  that  the  burden  -*es  unoa  iefendant  to  show  In 
tha  first  instance  thst  the  trepidant  of  a  corporation  hi    >thr,rlty 
to  grant  said  extension.   Prom  the  conver  tinn  of  acflaber,  1942, 
that  Oernstein  had  with  Avery  tha  ^resident  ?f  the  ialntlff  com  -,ny, 
it  la  apparent  that  ha  knew  or  should  have  known  that  tha  orefldent 
of  the  plaintiff  com  eny  lacked  authority  t~    at  the  extension, 
aa  Avery  told  him  that  he  oould  not  jrooiee  hiai  a  year  and   halt* 6 
*••••  hut  may  be  ab^o  to  gat  a  year's  extension  on  the  least «   and 
from  Bernstein's  letter  to  Mr.  Avery  unde'    •  January  16,  1943, 
being  defendant1 e  exhibit  1,  it  is  apparent  that  era 
Avery  had  intended  to  take  the  matter  u?>  vith  th«     le  who  had 
charge  of  the  building.   And  Bernstein  in  hit  letter  further 
that  Avery  advised  him  that  he  (*very)  thought  he  would  be  able  to 
work  something  out  for  him,  and  in  eonol.--     hXe   letter  he  advised" 
Avery  that  he  felt  certain  that  Avery  vouis  do  hit  utmost  in 
uonneetlrm  with  having  rush  an  extension  granted,        ain  in  the 
telephone  conversation  th  r*y  informed 

him,  "he  thought  it  would  be  all  r\  r  th«t  short      oa*. 

further  shows  that  Avery  y»a  compelled  to  ittvt   ■■■■   with 

eomeone  alee,  and  that  he  lacked  authority  to  give  defendant  a  lease. 
In  viev  of  the  evidence  in  this  record  wt  feel  the  sour      correct 
In  hie  ruling  on  the  motion  to  aireet, 

For  the  reasons  given,  the  Judgment  of  the  Municipal 
Court  of  Chicago  ie  gf firmed. 

JU 

BimkE,  **.,*.  as&  kilei,  J.  concur* 
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MR,  JUSTICE  ' 

tfce  ->l%intlff,   .   .  Blakeslee  &  Coraosny  hae  been  engaged 
In  the  busine?*  of  manufacturing  and  celling  oo  mereisl  kitchen 
machinery  for  a  number  of  years.  In  response  to  en  incuiry  for 
prices  on  certain  machinery  from  1,  J.  Van  -evanter  of  the  firm  of 
Coodner,  Van  Reenter,  Svaae  Co.,  of  Tulsa,  Cklahom^,  the  olaintlff 
replied  by  telegram  ©noting  the  price  of  4B8  per  machine.   Befendsnt 
western  'inion  Telegraph  Company  mistakenly  Inserted  In  the  telegram 
delivered  to  the  Tulsa  firm  the  prima  for  e^ch  machine  as  .448. 
The  Tulsa  firm  acted  upon  the  offer  as?  received  by  it  and  gave  orders 
to  the  plaintiff  for  certain  kitchen  oiaehlnery,  ??hich  orders  included 
five  mixing  machines.   Plaitttlff1*  telegraa  $r&f  dated  July  21,  194:, 
end  the  Tulsa  firm1©  orders  to  plaintiff  bore  ate  July  31,  194:, 
and  were  received  by  ©laintiff  on  August  5,  194£,   the  tulsa  firm's 
orders  gave  in  detail  the  specifications  for  the  m&eMnery  end  orovlded 
for  50-day  delivery,  but  aid  not  set  forth  the  price  for  trie  mixers 
or  the  oriee  of  any  other  machines  included  In  the  orders.  Plaintiff 
shipped  the  mixers  and  billed  them  at  488  sach.  The  Tulsa  firm 
refused  to  nay  more  than  448  par  mixer,  being  the  amount  cue ted  in 
the  telegram  received  by  it,  and  after  the  production  of  the  telegram 
received  by  the  Tulsa  firm,  which  quoted  -448,  Plaintiff  accented 
the  448  per  mixer  and  filed  Its  claim  with  the  defendant  and, upon 
nonpayment  of  its  claim,  instituted  this  suit.  A  trial  vas  had  by 
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the  court  without  a  J«n»y#  resulting  in  a  Judgment  against  the 

defendant  for  1800,  and  defendant  appealed. 

The  defendant  sctmits  that  it  received  the  telegram  fro* 
olalntlff  on  July  21,  1942  for  transmission  tc  the  lulaa  firm  and 
that  it  mistakenly  and  erroneously  transmitted  the  same  containing 
the  orlce  of  448  ner  mixer  Instead  of  .488. 

It  le  admitted  by  the  parties  hereto  that  the  transmission 
and  delivery  of  the  telegram  %»©re  governed  by  the  rules  i         ions 
of  the  tariff  by  defendant  duly  filed  with  the  Fade     onmunloatioas 
Commission  fir  emnlioatlem,  and  that  one  of  the  orovieions  binding 
on  the  plaintiff  and  the  defendant  alike       rovlsion  with 
reference  to  the  time  within  which  claims  shall  be  presented  to  the 
defendant,  this  orovieion  being  as  follows:    hw  eomnsny  will  not 
tee  liable  for  dma     Of  -tatutory  -tensities  in  the  ce.se  ©f  any 
message  *  #  *  wherein  claim  is  not  ^resented  in  writir-     -he  eoanany 
within  80  days  sfter  the  m*    i  if  filed  with  the  company  for  trans- 
mission *  *  *.M 

The  Plaintiff  dia  not  file  a  written  claim  with  the  defendant 
within  60  days  sfter  the  telegram  in  spastica  ith  the 

defendant  for  transmission,  end  the  defendant  siaims  that  such  failure 
on  the  part  of  the  plaintiff  bars  lalntlff  from  recovery  herein. 

This  court  has  already  decided  that  the  srovlalon  for  the 

filing  of  a  claim  is  binding  upon  the  sender  sf  a  telegram.  In  the 

case  of  Rasrer  v.  -■-.-' set  ern  Onion  ^eleferagh  Com.-i.any.  5513  111.    .  589, 

the  eourt  (p.  597)  said; 

■This  provision  for  the  filing  of  claims  is  ralid.  Mi?     nd 
effective  on  plaintiff  nn&   he  was  obliged  to  comply  with  it.  Having 
failed  to  file  his  written  claln  within  6(     ?,  he  cannot  now  recover. 
Those  who  do  business  with  the  telegraoh  com  ■-•■my  .t»  as  much  bound 
by  the  rules  and  regulations  aoo roved  by  the  Commission  as  the 
telegraph  company  is  to  change  the  rules  &nd  regulations  by  order 
of  said  Commission.* 
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the  m  8 sage  in  the  instant  oe*«  wiss  from  Cicero,  Illinois,  to  ulsa, 
Oklahoma,  and  was  thus  an  interstate  HffMgi  subject     «  rules 
and  regulations  of  the  defendant  which  v«r*   duly  filed  with  the 
Federal  CommunlCRtions  Commission  fer  ublieatian. 

Plaintiff  contends  that  it  is  not  barred  from  recovery  by 
the  60-day  time  limitation,  heee.ua e  it  had  no  knowied;      hud  no 
reason  to  relieve  that  -he  defendant  I    ■■■■.&%   the  mistake  oca  '    lned 
of;  that  therefore  It  had  ns  Opportunity  to  file  its  claim  vith  the 
defendant  within  the  60- 3 ay  period;  that  it  acted  vith  reasonable 
diligence  after  it  made  the  discovery  af  the  mistake  in  transmitting 
the  incorrect  irlce  by  the  defendant?  sad  tfemt  it  i  d  by 

the  60-ds  tiae  Halt  but  hod  a  reasonable  time  after  It?  Siecovery 
of  defendant's  mistake,  within  which  to   file  its  written  claim,     in- 
tiff  oltee  the  case  of  ■;  extern  n 'union  ^.elesr     omoaiur  *♦  ■.;glzek,  264 
U.  $•  £©1#  where  Oziaek  filed  suit  fefaiaat  the  estern  Onion  for  Ita 
failure  to  deliver  to  him   a  message  which  h         nt   to  hia  by  one 
Jones,  The  court  held  that  the  fO-dsy  Halt >tion  clause     not 
controlling  because  the  >!«intlff  did  not   know  (or  ha?  any  knowledge 
of  the  -act)  th^t  the  n#ss*ga  was  sent  ta  him  until  the  60  -lays  had 
oassed.  In  that  case  the  court  said  (  . 


"Another  clause,  not  mentioned  as  yet,  re^si  *?he  eoaoany  will  not 
be  liable  for     ee  or  .statutory     ties  in  any      -ere  the 
claim  is  not  presented  in  writing  within  60  days  after  the  telegram 
is  filed  with  the  eomr>s8.ny  for  transmission.*  this  could  not  be  held 
to  &ooly  literally  to  a  case  where,  through  the   vlt  of  the  eomnany, 
the  t'lsintiff  did  not  snow  of  the  ae?sa.-e  until  the  60  dmya  had  oassed* 
It  might  be  held  to  ,ive  the  measure  of   a  reasonable  time  aJTter 
presenting  the  claim  after  the  fact  saa  known,  in  the  absence  of  anything 
more,* 

»•  consider  that  that  liM  is  well  reasoned  and  that  the 

decision  of  the  court  was  a  Just  and  proper  one  under  the  facte  and 

olrcuast&nees  therein,  but  we  are  satisfied  that  that  decision  la  not 

applicable  to  the  facts  in  the  present  case.  In  the  Cslsek  case, 

Csizek  was  the  addressee  of  the  telegram  and  unlesr  Informed  by  the 


• 


■ 
- 

... 
- 

i 
- 

t 


bn 


4 

sender,  or  son*  other  person,  would  have  tied  no  knowledge  that  the 
telegram  had  been  delivered  to  the  eetern  Stolen  for  frenenleel -n 
to  him.   vrom  the  opinion  in  thst  ease  we  must  accent  It  ae  a  fact, 
that  Csiiek  wae  not  informed  nor  did  he  Know  that  the  telegram  had 
been  sent  to  him,  and  under  those  circumstances  Csisek  could  not 
possibly  have  filed  a  claim  until  he  vat  Informed  th*t  the  telegram 
had  been  delivered  to  the  estem  Union  for  transmission  to  him.   It 
was  through  the  fault  of  the  telegraph  company  that  Oelzek  did  not 
know  that  a  message  had  been  pent  to  him,  and  it  would  be  inequitable 
and  unjust  to  held  that  a  person's  claim  for  damages  would  be  barred 
in  a  very  limited  period  of  time  when  such  oerson  could  not,  under 
the  circumstances,  have  known  of  the  existence  of  his  right  to  a 
claim  for  damages. 

The  present  ease  presents  a  different  aspect. 
plaintiff  was  the  sender  of  the  telegram  and  as  sueh  had  full  knowledge 
that  the  defendant  had  received  the  telegram  and  had  transmitted  it 
in  some  form  to  the  addressee,  because  the  addressee  on  July  31,  1942, 
mailed  to  the  olslntiff  vritten  orders  for  certain  items  listed  in 
the  telegram  of  plaintiff.   Plaintiff  knew  that  the  defendant  had 
attempted  performance  of  the  delivery  of  it*  teleprpm  and  also  knew 
or  was  bound  to  know  that  any  claim  it  night  have  against  the  defendant 
would  have  to  be  filed  with  the  defendant  within  60  days  of  July  81, 
1948t 

The  oueation  thet  presents  itself  Is,  under  these  conditions 
and  the  other  facte  appearing  in  the  record,  whether  Plaintiff  was 
excused  from  filing  its  claim  with  the  defendant  within  the  60  days 
after  July  81,  1948.  The  record  discloses  the  following  facts:   (1) 
There  was  no  price  specified  In  the  orders  received  by  plaintiff,  the 
order  containing  the  printed  words,  "price  mooted*  but  with  no  price 
appearing  under  said  words;  the  balance  of  the  order  was  completely 
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filled  out  giving  *neeif le*ticn*,  etc.:   (  )   that  at  the  bottom  of 
said  orders,  Just  stove  the  fighsture  of  the  tul?a  firm,  appear  the 
following  orinted  words,  "If  you  cnnot  fill  taj      -r  st  onoe  or 
as  directed,  notify  us  inimeaietely.   this  order  mutt  not  be  filled 
at  higher  oriees  than  last  puoted  without  notice*:  •       t  eaeh 
order  contained  the  orinted  stamp,  "Aug-,?  reo'd*:       That  there 
ap^eara  stamped  in  red  Ink  u^>on  the  face  of  the  order,     -reject  508, 
the  following:   "Answered  Augtiet  10,  194?"  and  upon  the  face  of  the 
order,  Project  9,  the  following;   ■  Answered  August  11,  1942*:   (5) 
That  the  order  for  one  mixer  903-07  specifies  tr     •  ra&cmne  shall 
be  driven  by  a  1  HP  220  V,  60  cycle,  3-phase  slterr      current 
motor,  and  that  on  an  "order  change*  blank  of  the  plaintiff  under 
date  August  11,  1948,  arrears  the  following:   "Change  a©  follows: 
Make  1/2  W$   obviously  a  typographical  error,   tfe  will  write  re": 
That  this  ch&nge  by  olalntlff  from  the  specified  1  RV  to  ■  l/r< 
motor  vae  in  accordance  with  th&  telegram  of   plaintiff  to  the  Fttlaa 
firm,  because  the  telegram  specified  a  1/     motor:   (8)  that 
there  appears  in  the  record  hers  no  copies  of  the  letters  of 
August  10th  or  11th,  1942  referred  to,  nor  <my  other  letter  acknow- 
ledging receipt  of  said  orders,  or  with  reference  to  the  ohenge 
made  in  the  order  from  ill*  motor  to  a  1/     -sot^r:   end  (?) 
That  the  next  letter  fro*  the  plaintiff  to  th*       Arm  (a©  far 
as  the  record  shows}  is  dated  October  6,  1948.  Considering  the 
fact  fast  it  is  usual  and  customary  to  acknowledge  receipt  of  orders, 
the  fact  that  the  orders  of  the  Tulsa  firm  were  complete  in  every 
detail  but  contained  no  specific  price  for  the  machines  ordered; 
that  the  fact  that  these  orders  specified  that  said  orders  must  not 
be  filled  "at  higher  orlees  than  last  cuoted*,  without  specifying 
the  prices  which  were  last  quoted;  the  fact  that  there  was  a  mistake 
in  the  horsepower  of  the  motor  which  mistake  had  to  be  corrected, 
because  the  machine  with  a  1  HI1  motor  would  obviously  cost  more 
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than  one  with  a  l/2  HP  aotor;  we  feel  th  t  correeo^ndenoe  with 
reference  to  these  aatters  was  oerer*sry  between  toe  parties  and  this 
conclusion  Is  borne  out  by  tha  faet  that  th      <->ear*  stamped  j  n 
eaoh  of  said  order*  the  legend  that  suae  had  been  answered,  one  on 
August  10th  and  one  on  August  11th,  19   ♦   These  two  letters  are 
not  in  thf  recor  ,      a  feel  th<  t  since  ordinary  tottslanif   rudanca 
required  laintlff  to  eomsuniosfce  with  the  Tulsa  firm,   l^intiff 
should  have  confirmed  the  recel  t  of  the  -orders  from  the  falsa  flrei 
snd  at  the  f&me  tl»a  specified  the  ftontr«et  or  ice  to  b       d. 
Plaintiff  thus  had  the  opportunity       test  itself  irh  reference 
to  the  contract  nriee  and  did  not  do  so.   Plaintiff     reatly 
assumed  that  the  defendant  hafs  transmitted  it?  Sel    ■  to  the 
Tulea  firsi  in  the  *aae  *rorde  that  plaintiff  had  delivered  It  to 
defendant.  As  the  faat  developed  the  olslntif*     ?rong  la  this 
assumption  and  in  effect  clslm*  that  It  had  thi         ht  to  rely  upon 
that  assumption  and  therefore  to  sake  no  ineuiry  or  effort  to  determine 
that  the  message  had  been  correctly  transmitted,  ev«n  when  the  tulea 
fins  specified  no  orlee  in  itf  order*   e  o-annet       Lth  this 
contention. 

To  hold  that  th*    In tiff  is  not  bound  by  the  60-day  limitation 
weald  In  effect  nullify  the  irslidity  of  said  limitation  in  a  gr*at 
number  cf  eases.  The  "enfler  of  a  t den-ram  might  so  word  his  telegram 
that  no  answer  ami  requires*  of  the  addressee  for  nan  than  50  days, 
*he  render  of  a  telegram  which  is  incorrectly  transmitted  as  to  the 
orloe  might  have  farther  negotiations  with  the  addressee  which  neyar 
again  mention  the  srice  but  r*fer  solely  to  the  terms  of  oerformance, 
and  the  farther  negotiations  might  extend  over  a  oerlod  of  more  than 
60  days.  The  addressee  of  a  telegram  might  accept  a  oroposal  in  a 
telegram  which  merely  stated.  *I  accent  your  proDOSition".  where  the 
price  was  Incorrectly  transmitted  toy  the  telegraph  company,  there 
was  to  toe  no  farther  communlc  tion  between  the  parties  and  tne  contract 
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was  not  to  be  performed  until  after  the  60-day  period  h#     lrcd. 
These  examples  show  that  In  each  of  the  above  assumed  cc*e?  the 
sender  of  the  message  could  claim  that  he  had  relied  noon  the  fact 
that  the  telegraph  company  had  transmitted  the  ectly  and 

thnt,  therefore,  In  reliance  «pon  the  $o«e  it     not  nee     y  for 
him  to  make  any  farther  inveptlgstion.   To  hold  the  tel?  ny 

In  such  cases  noon  the  .->lea  of  the  sender  of  the  rac  id 

net  know  that  the  telegraph  company  had  failed  to  transmit  the 
message  correctly,  resulting  in  hie  failure  to  file  a  claim  within 
the  50-day  limitation,  would  extend  said  limitation  I  gyon-3  the  intent 
and  nurpose  of  the  same. 

$•  are  not  unmindful  of  the  fact  tfe       apreme  Court  of 
Arkansas,  In  the  case  of  western  nUnl3n  /         „.  v.  Cha^pslle. 
180  Ark.  422,  decided  that  a.  claim  for  a&magee  by  the  soft&U    I  & 
telegram  would  not  be  barred  by  the  t9*4ay  limitation     e  the 
sender  of  the  telegram  had  nc   i  -led^e  or   information  s&thln  the  60 
d&ye  that  the  message  had  not  been  correctly  transmitted,  but  we 
prefer  to  adopt  as  more  suitable  to  the  faet©  in  -e, 

the  language  in  the  ease  of  Ideal  Concrete  Machinery  Op.  v.  astern 
Union.  S12  MYS,  682,  where  the  court  *aid: 

•It  (the  render  of  the  message)  could  easily  have  ferns    ■,      Ithln 
the  60  days,  whether  or  not  the  telegram  h  -ly  trans- 

mitted. Indeed,  if  ordinarily  prudent  attention  had  bean  given  to 
the  matter,  the  err--r  would  have  been  detected  very     Mir   in 
the  regular  course  et   the  malls.* 

And  ale©  the  language  in  the  e         '.aeOonald  v.  estern  Union. 

27  $.¥.§.  (2d)  686,  where  the  court  said: 

"The  sender  knowe  th&t  the  wire  had  been  filed  lor  transmission 
and  if  ho  does  not  investigate  and  submit  his  claim  within  60  days 
as  provided  for,  it  is  no  one1*  fault  but  his  own." 

Ho  consider  th&t  it  is  the  more  salutary  rule  to  impose 

upon  the  vendor  of  a  message  by  telegraph  the  duty  of  inve?ti   ting 

whether  his  message  had  been  correctly  transmitted  by  the  telegraph 

company  than  to  hold  that  the  ?ender  h&s  the  right  to  assume  that 

the  telegraph  eomoany  had  correctly  transmitted  the  message 


■ 


: 


i     i     i 


■ 


8 

thue  make  no  investigation  even  when  ordinary  bu«lnes»  orudence 
vould  »o  diatate.  To  allow  the  claim  th  t  the  mfttr  not  evsre 

of  the  mie  «ke  to  orevril,  would  cause  the  eender  in  ->rsctief:lly 
every  ceea  where  he  did  not  file  a  cleim  within  60        naintala 
thfst  he  dl<$  not  know  of  th*  mistake  and  It  vou'    »«b  th      for 
fraudulent  claime  where  the  "ender  actually  knew  of  the  mistake 
and  would  conceal  hie  knowledge  in  order  e«ee©&*fn]ly  to  maintain 
hie  claim  of  no  knowledge.   -uch  hol£*         hrow  a  burden  urx^n 
the  telegraph  company  vf  attempting  to  eib  i    ©wledgo  when  tae  m- 
of  proving  same  might  he  <»xolueively  within  the     salon  if  the 
sender. 

¥•  are  therefore  of  the  opinion  that  plaintiff  was  bo 
by  the  60-day  limitation  with  reference  to  the  filing  sf  hia  clcim, 
end#  having  failed  to  file  such  claim  within  such  e«JPt©4#  that  it 
cannot  recover  spinet  the  defendant. 

ueh  finding  makes  it  unnecessary  to  tisett      tolnt 
made  with  reference  to  whether  the  mm&.m®   tm  ;"« 

apmoul&tive,  conjectural  and  problematical. 

for  the  reaaona  atoove  stated,  «e  are  of  tin   I  ion  th 
the  trial  court  erred  in  entering  Judgment  in  favor       --tiff  and 
©gainst  defendant  for  the  sum  &t    ®6Q  and  coets. 

The  Judgment  of  the  Municipal  -Sourt  of  Chicago  i«  therefore 
reversed,  and  Judgment  i«  entered  here  for  defen-  <*t 

plaintiff. 

hm*%9   P.^f.  DM9  XWKX,   J.  CONCUR... 
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FRANKENSTEIN  &  COMPANY,  a  corpora- 
tion, 

Appellee, 


v# 


ADAMS  AND  AUSTIN  BUILDING  CORPORA- 
TION, a  corporation, 

Appellant, 


APP  CAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO, 


MR*  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION  OF  THE  COURT, 


Defendant,  owner  of  real  estate  at  the  Intersection  of 
Adams  street  and  Austin  boulevard  in  Chicago,  appeals  from  a 
judgment  of  2,500  entered  against  it  in  plaintiff's  action  to 
recover  for  services  rendered  in  procuring  a  purchaser  of  the 
premises* 

The  complaint  consists  of  two  counts,  in  each  of  which 
it  is  alleged  that  plaintiff  was  employed  by  defendant  to  procure 
a  purchase-''  for  the  letter's  premises  at  a  price  of  3105,000  net 
t*  defendant}  that  plaintiff  produced  a  purchaser  ready,  able  and 
willing  to  buy  the  premises  at  a  price  of  $110,000  to  be  paid 
according  to  the  terms  specified  by  defendant,  but  that  defendant 
failed  to  accept  the  purchaser  tendered.  By  the  first  count 
plaintiff  seeks  to  recover  the  fair,  reasonable  and  customary 
remuneration  for  the  services  rendered  by  it,  alleged  to  be  .^5,000* 
In  the  second  count  plaintiff  claims  $5,000,  the  excess  of  the 
purchase  price  offered  by  his  client  over  the  S105,000  net  asked 
by  defendant. 

The  agent  of  the  plaintiff  handling  the  transaction  testi- 
fied that  In  the  latter  part  of  October  1942,  the  defendant  by  oral 
agreement  gave  plaintiff  the  exclusive  sale  of  the  property  for  a 
period  of  80  days*  The  defendant  admits  authorizing  plaintiff  to 
sell  the  premises,  but  denies  the  exclusive  agency.  Plaintiff  is 
corroborated  to  some  extent  by  other  persons  present  at  the 
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conversation.  Plaintiff  offered  testimony  showing  that  it  had 
advertised  the  premises  and  exhibited  them  to  prospective 
purchasers,  and  on  November  24  presented  a  purchaser  to  the 
defendant  who  was  ready,  able  and  willing  to  buy  the  premises 
for  "!110,000,  to  immediately  execute  a  written  contract  of  purchase 
prepared  by  plaintiff  and  deposit  B2,500  as  earnest  money.  .Defen- 
dant refused  to  accept  this  purchaser,  claiming  that  on  November 
21  preceding  it  had  sold  the  premises,  and  in  support  of  its 
claim  produced  a  written  instrument  signed  by  It  and  post-dated 
November  23*  1942,  as  follows:   "Adams  &  Austin  Bldg,  Corp,  will 
give  James  J«  Gurtls  Realtor  five  days  option  from  the  above  date 
to  sell  bldg,,  located  at  North  East  Cor*  of  Adams  and  Austin  Blvd. 
for  the  sum  of  SlQ5,000  rents  and  taxes  all  usual  expenses  prorated. 
All  commission  paid  by  buyer.  This  option  expires  without  any 
written  notiee#H  it  further  appears  that  on  November  27,  represen- 
tatives of  defendant  met  at  the  Chicago  Title  &  Trust  Company  with 
Curtis  and  another  realtor,  Brenner,  for  the  purpose  of  executing 
a  contract  for  the  sale  of  the  premises  to  Mrs.  Altman,  a  client 
of  Curtis',  and  that  after  a  delay  of  weeks  pccasioned  by  plain- 
tiff's claim  for  commissions,  etc»,  a  contract  was  entered  into 
and  the  property  was  finally  sold  to  Mrs*  Altman  for  -105,000, 
with  rents  and  taxes*  etc.,  prorated,  and  that  Mrs*  Altman  paid 
to  Curtis  and  Brenner  -1,500  each. 

The  Jury  war  fully  instructed  and,  on  the  whole,  we  think 
accurately.  Objection  is  made  to  the  giving  of  an  instruction 
that,  MIf  you  believe  from  the  evidence  that  any  witness  in  this 
case  has  knowingly  and  wilfully  sworn  falsely  on  this  trial  to  any 
matter  material  to  the  issues  in  this  case,  then  you  are  at  liberty 
to  disregard  the  entire  testimony  of  said  witness  except  insofar 
as  it  has  been  corroborated  by  mother  credible  evidence,  or  by 
facts  and  circumstances  proved  on  the  trial."  This  instruction 
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has  been  condemned  In  People  v.  Flynnj  378  111.  351,  onlln 
other  oasesj  and  should  not  have  been  given;  but  in  the  many 
other  Instructions  given  the  Jury  it  was  fully  advised  as  to 
the  matters  material  to  the  issues*  The  giving  of  this  Inst  uc- 
tlon  is  not  reversible  error. 

It  is  obvious  that  the  "option*  given  Curtis  to  sell  the 
premises  of  defendant  did  not  constitute  a  sale  of  the  premises 
(County  of  Hamilton  v.  Sloan,  387  111*  24),  and  that  no  binding 
contract  for  such  sale  had  been  entered  into  by  the  defendant 
at  the  time  plaintiff  claims  to  have  tendered  a  purchaser  reaoy, 
willing  and  able  to  buy  the  premises  on  defendant's  terms.  Whether 
or  not  plaintiff  had  been  employed  to  sell  the  premises,  and  if 
so,  the  terms  of  such  agreement,,  were  purely  questions  of  fact 
to  be  determined  by  the  Jury,  The  Jury  found  in  favor  of  the 
plaintiff  and  the  court  approved  that  finding.  Upon  the  record  v?e 
cannot  say  that  it  is  manifestly  against  the  v/elght  of  the  evi- 
dence. 

In  an  effort  to  sustain  the  judgment  plaintiff  erroneously 
states  that  the  report  of  the  proceedings  is  incomplete  and  that 
defendant  wrongfully  numbered  the  instructions  given  by  the  court, 
These  charges  are  without  support  in  the  record*  The  transcript 
of  the  proceedings  shows  affirmatively  that  it  contains  all  the 
evidence  and  all  the  instructions  given  by  the  court*  Plaintiff 
reproduces  in  its  brief  portions  of  the  record  showing  reference  by 
the  court  and  counsel  to  the  instructions  by  numbers  given  them, 
and  statements  by  the  respective  counsel  of  their  objections  or 
consent  to  the  giving  of  each  instruction. 

The  judgment  is  affirmed, 

AFFIRMED* 
.» 

Mat che tt  and  O'Connor,  JJ,,  concur. 


1  I 

- 

<  J  -  . 

<  t. 

- 

- 


. 


47261 

DOROTHY  V/ITHERSPOOK, 

Appellant, 

) 

CENTRAL  GREYHOUND  LXME3,    INC.,  )  BBPKRIOR  00        , 

a  corporation,  ) 

Appellee.  )  COUNTY* 
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Plaintiff  appeals  from  a  judgment  entered  upon  a  verdict 
of  not  guilty  in  her  action  for  injuries  sustained  when  the 
automobile  in  which  she  was  riding  as  a  passenger  was  overtaken 
and  struck  by  defendant's  bus. 

The  accident  occurred  on  0»  S.  Highway  20,  several  ailes 
west  of  outh  Bend,  Indiana,  about  2:16  a.m.  Plaintiff,  with  her 
two  children,  father  and  sister,  was  en  route  from  Medina,  ftew 
York,  to  her  home  in  Blue  Island,  Illinois,  The  automobile  in 
which  plaintiff  was  riding  belonged  to  her  sister  and  was  being 
driven  by  her  father.  There  is  no  question  of  plaintiff's  exercise 
of  due  care.  For  several  miles  west  of  outh  3end  the  highway 
la  a  four  lane  pavement,  merging  abruptly  into  a  black-top  two 
lane  highway;  sho  tly  before  reaching  the  change  in  the  pavement 
plaintiff's  automobile  passed  defendants  bus,  and  on  leaving  the 
four  lane  highway  the  right  wheels  of  the  automobile  were  on  the 
right  shoulder  of  the  two  lane  pavement;  in  attempting  to  get 
wholly  on  the  pavement  the  driver  lost  control  of  the  automobile 
and  it  turned,  with  the  front  to  the  north  and,  blocking  both 
lanes,  sklaSed  sideways  to  the  #est.  There  Is  a  conflict  in  the 
evidence  as  to  whether  It  was  raining  at  the  time,  but  It  had  been 
raining  and  the  pavement  was  wet  and  slippery.  The  driver  of 
defendant's  bus  saw  the  automobile  leave  the  four  lane  hieh  ty, 


< 

t  «              < 

. 

, 


i  .     .  :  ,  t 

i  t  8 

« 
c 

; 

: 

,. 

i 


2, 

and  that  It  was  partly  off  the  pavement.  He  also  saw  the  effort 
to  get  hack  on  the  pavement,  and  applied  hi©  brakes  when  he  saw 
the  oar  begin  to  skid,  but  too  late  to  avoid  the  collision.  The 
controlling  question  is  when  the  driver,  in  the  exercise  of  due 
care,  should  have  taken  st^ps  to  avoid  the  collision* 

At  defendant1 s  request  the  court  gave  to  the  Jury  the 
following  instruction:   "The  driver  of  the  bus  in  question 
not  required  to  exercise  the  highest  degree  of  care  to  avoid 
injuring  the  plaintiff  upon  the  occasion  in  question  but  was  only 
required  to  exercise  ordinary  care,  and  if  jou   believe  from  the 
evidence  in  this  case,  under  the  instructions  of  this  Gourt,  that 
the  bue  at  and  before  the  collision  in  question  was  being  operated 
with  ordinary  care  and  that  the  driver  thereof,  in  the  exercise 
of  ordinary  care,  did  all  he  oould  to  avoid  the  accident  in  question 
as  soon  as  it  was  apparent  to  or  ascertainable  by  him  that  a  colli- 
sion was  imainentj  then  the  plaintiff  can  not  recover  in  this  case»M 
By  this  instruction  recovery  by  plaintiff  was  denied  if  the  driver 
"did  all  he  could  to  avoid  the  accident  in  question  as  soon  ae 
it  was  apparent  to  or  ascertainable  by  him  that  a  collision  was 
imminent, fl  thereby  making  the  driver  the  judge  ae  to  when  the 
collision  was  imminent*  Plaintiff  contends  that  in  this  the  instruc- 
tion was  erroneous  (citing  City  of  Chicago  v.  Hlckok,  16  111*  App» 
142*  and  Mel  son  v*  fCnetzger.  109  111*  App*  296),  and  that  the 
Jury  should  have  been  instructed  that  the  driver  should  have  acted 
when   it  became  apparent  to  or  ascertainable  to  a  reasonable  person 
in  the  exercise  of  due  care  that  a  collision  was  imminent.   ith 

this  contention  we  agree*  As  the  driver  testified  that  he  applied 
the  brakes  and  sought  to  stop  his  bus  as  soon  as  it  appeared  to 
hlo  that  a  collision  was  imminent,  the  instruction  was  particularly 
harmful  to  plaintiff,  and  for  this  reason  the  Judgment  is  reversed 
and  the  eause  remanded  for  a  new  trial. 

REVERSED  AND  R  J4ANDED. 
Mm*  MJtt  and  O'Connor,  JJ»,  concur. 


■ 

» 

; 

- 

I 
t 


43271 

) 

) 
PIONEKR  TRU3T  &  SAVINGS  BAN.  ,  ) 
a  corporation,  not  individually  ) 
but  as  Trustee  under  Trust  No„  ) 
4715,  dated  4-21-41,  ) 

Appellee,     ) 

v.  ) 

)     MUNICIPAL  COURT 
ffESTKHH  TIRE  AUTO  STORES,  INC.,     ) 
a  corporation,  )  ECAGO, 

Appellant,     ) 


APPEAL  P3 


MR.  PRESIDING  JUSTICE  HIEMEX1B  DELIVERED  THE  OPINI  OOU.  . 

Defendant,  leasee,  a  peals  from  a  judgment  for  262 
entered  in  an  action  against  it  based  upon  its  alleged  failure 
to  yield  premises "back  to  lessor  upon  the  termination  of  this 
lease,  ***  In  the  same  condition  of  cleanliness,  repair  and 
sightliness  as  at  the  date  of  the  execution  of  the  lease,  lo 
by  fire  and  reasonable  wear  and  tear  excepted," 

The  case  was  heard  by  the  court  without  a  jury.  No  question 
is  raised  as  to  the  amount  of  the  damages.  Defendant's  counsel 
in  their  reply  brief  say,   " 7e  are  lot  contending  that  there  is 
a  conflict  in  the  evidence  relative  to  the  state  of  repair  of 
the  premises  a;fe  the  termination  of  the  lease*  Our  whole  argument 
is  that  there  is  absolutely  no  evidence  of  the  state  of  repair 
at  tne  beginning  of  the  lease.*"  And  a?  ain,   "It  is  our  whole  point 
that  at  the  trial  of  this  cause  plaintiff  did  not  prove  what  con- 
dition the  premises  were  in  at  the  time  of  the  demise,"  The 
written  lease  contained  the  following  provision:   "That  leasee 
examined  said  premises  prior  to  and  as  a  condition  precedent 
to  his  acceptance  and  the  execution  hereof,  and  is  satisfied  with 
the  physical  condition  thereof;  and  the  signing  of  this  indenture 
by  lessee  shall  be  conclusive  evidence  of  the  receipt  of  said 
premises  in  good  order  and  repair,  except  as  other  ise  specified 
herein."  Wo  exceptions  were  noted*   In  Rust ad  v»  Lampert, 
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149  Mincu  363,  where  pla.Inti.if  sued  defendant  for  breach  of  a 
provision  of  the  lease  requiring  the  lessee  to  deliver  up  the 
premises  at  the  end  of  the  term  "in  as  good  order  and  condition 
and  state  of  repair,  reasonable  use  and  wearing  tnereof  and 
inevitable  accident  excepted,  as  tne  same  now  are,"  the  court 
said:   "Plaintiff  made  out  a  prima  facie  case  when  she  proved 
that  the  premises  were  surrendered  In  damaged  condition.  It 
was  then  Incumbent  on  defendant,  if  he  would  avoid  liability, 
to  prove  that  the  damage  was  due  to  the  excepted  cau  e.  Underbill, 
Landlord  &   Tenant ^  §537;  Peak  v,  Scovllle  Hnfg,J3o. ,  43  111*  App* 
360," 

The  Judgment  is  affirmed* 

kmmmsDm 

Matchett  and  O'Connor,  JJ#,  concur. 
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ROSE  GUGER, 


Appellant, 

PROM 

SUPERIOR  COURT, 
ALFRIEDA  TOLU3A8,  ADAM  PATEJUNAS,  ) 

VERONICA  PA1EJUNAS  and  STELLA      )      COOK  COUNTY. 
STRIKOL,  / 

Appellees,        ) 


MR.  PRESIDING  JUSTICE  NIEMEYER  DELI    ID  THE  OPINION  OF   IE  COURT* 

Plaintiff  appeals  from  a  decree  dismissing  for  want  of 
equity  her  complaint  seeking  to  set  aside  as  fraudulent  two  con- 
veyances encumbering  and  transferring  the  title  ©f  real  property 
of  her  Judgment  debtor,  the  defendant  Alfrleda  Tolusas* 

The  complaint  alleges  that  on  May  £4,  1937,  plaintiff 
sustained  personal  injuries  on  the  property  owned  by  Toluaas;  that 
shortly  thereafter  she  notified  Tolusas  of  her  injuries  and 
instituted  suit,  obtaining  a  judgment  for  $20j000  on  April  7*  1942; 
that  execution,  issued  May  5,  1942,  ^as  returned  unsatisfied  by 
the  sheriff  August  13,  1942;  that  upon  learning  of  the  Injury  to 
the  plaintiff j  the  defendant  Tolusas  and  others  entered  im;o  a 
conspiracy  to  fraudulently  and  secretly  dispose  of  defendant 
Tolusas*  property  for  the  purpose  of  cheating  and  defrauding 
plaintiff  in  the  event  she  obtained  a  judgment;  that  in  furtherance 
of  the  conspiracy  Tolusas  executed  a  trust  deed  dated  May  20,  1937 
and  recorded  October  5,  1937,  conveying  the  premises  on  which 
plaintiff  sustained  her  injuries  to  secure  a  supposed  loan  of 
$6,000;  that  Tolusas  also  executed,  without  consideration,  a  deed 
dated  October  4#  1937  and  recorded  November  1,  1937,  convening  said 
premises  to  a  stenographer  in  the  office  of  the  attorneys  for 
Tolusas  "as  trustee  under  the  provisions  of  a  trust  agreement 
dated  the  4th  day  of  October,  1937,  and  Isnown  as  Trust  No,  10. " 
The  answers  admit  the  conveyances  but  deny  the  charges  of  ffcaud 
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and  want  of  consideration.  The  complaint  contains  no  allegation 
of  the  insolvency  or  inability  of  the  Judgment  debtor  to  pay 
her  Just  debts  as  a  result  of  the  alleged  fraudulent  conveyances* 
It  does  allege  that  at  the  time  of  the  filing  of  the  oomplalnt 
(1944)  Tolusas  "owns  no  other  property  than  the  real  estate 
aforementioned, " 

On  the  trial  no  evidence  was  offered  as  to  the  financial 
condition  of  Tolusas  at  the  time  of  the  alleged  fraudulent  con- 
veyances* It  was  lnouiubent  upon  the  plaintiff  to  prove  that  at 
the  time  of  those  conveyances  Tolusas  was  either  insolvent  or  that 
the  result  of  the  conveyances  was  to  hinder  or  delay  her 
creditors-  Will  son  v#  Labhart,  269  111,.  App„  93*  The  return  of 
the  execution  unsatisfied  in  1942  established  prima  facie  the 
insolvency  of  Tolusas  at  that  time,  but  it  was  not  evidence  of 
her  financial  condition  almost  five  years  before,  when  the  con- 
veyances were  made.  State  Bank  of  Clinton  t*  Barnett^  250  111*. 
312;  Busman  v*  Suggan,  251  111,  App#  392*.  Plaintiff  having 
failed  to  establish  this  material  fact*  the  trial  court  rightly 
dismissed  the  complaint  for  want  of  equity* 

The  deeree  is  affirmed, 

AFFIRMED, 
ISatchett  and  O'Connor,  JJ9t   concur. 
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CHARLES  W.  3PEIRING, 


Appellee, 


THE  CHICAGO  ft  EASTERN  ILLINOIS 
RAILROAD  COMPANY,  a  corporation, 

Appellant* 


APPEAL  FROM 
V^SOPfiRIOR  COU   , 
COOK  COUNT* . 


>- 


MR,  JUSTICE  MATCHES T  DELIVERED  THE  OPINION  OP  THE  COURT. 


The  defendant  appeals  from  a  Judgment  in  the  sum  of 
140,000,00,  entered  on  the  verdict  of  a  jury  In  an  action  for 
negligence  under  the  Federal  statutes  (45  U*  S»  C*  A*,  §§51-59; 
45  U.  S*  C»  A,,  §23),  also  Rule  131  of  the  Interstate  Commerce 
Commission*  The  gist  of  the  negligence  alleged  is  that  defen- 
dant failed  to  provide  plaintiff  (an  employee)  a  safe  place  in  which 
to  do  his  work  and  also  failed  to  provide  safe  tools  and  appliances 
with  which  to  work  whereby  he  was  injured* 

Plaintiff's  complaint  was  filed  February  9,  1943*  The 
defendant  answered*  It  denied  any  negligence  or  failure  to 
comply  with  any  rule  of  law  or  regulation,  material  or  applicable* 
The  cause  was  tried  by  jury.  There  was  a  motion  by  defendant  at 
the  close  of  all  the  evidence  for  an  Instructed  verdict  in  its 
favor,  denied.  There  was,  after  verdict^  a  motion  of  defendant 
for  Judgment  in  its  favor  notwithstanding  the  verdict,  denied, 
and  Judgment  entered,  from  which  this  appeal  ie  taken* 

Defendant fs  first  contention  is  that  the  court  erred  in 
denying  the  request  for  an  instruction  In  its  favor,  and  also  in 
denying  its  motion  for  judgment  notwithstanding.   This  raises  the 
controlling  question  of  law,  whether  there  is  any  evidence  in  the 
record  from  which  negligence  alleged  in  the  complaint,  on  which 
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was  entered 
the  Judgment/ can  Toe  sustained*  The  answer  denied  negligence  of 

any  kind.  It  avwrred  f9T  a  further  and  separate  defense  that 
"at  and  prior  to  the  time  of  the  happening  of  the  alleged  accident 
and  injuries  complained  of  in  the  complaint  as  amended,  the 
plaintiff  was  guilty  of  negligence  which  was  the  sole  proximate 
cause  of  the  alleged  injuries  complained  of  by  him, " 

Defendant  is  a  common  carrier  engaged  in  interstate 
commerce,  to  which  the  statute a t   rules,  etc*  stated  in  the 
complaint  are  applicable.  The  plaintiff  was  a  conductor  oh  one 
of  its  trains*  The  train  was  a  "miners'*  train,  which  ran  from 
Danville,  Illinois,  south  to  testvllle,  twelve  miles  distant  and 
other  points*  Sometimes  the  fcrain  carried  coaches  for  pas  engers, 
sometimes  cars  for  freight*  The  train  was  made  up  at  and  left 
Danville  in  the  morning  and  returned  in  the  evening*  The  move- 
ment in  which  plaintiff  was  injured  was  made  at  Westville  on  the 
early  morning  of  February  23,  1942* 

Plaintiff  was  yard  conductor  in  a  crew  using  yard  engine 
No«  933*  The  engine  had  a  tender  attached  to  It*  also  an 
"auxiliary"  tender,  or  "water  carH,  a*  it  was  called*  The  members 
of  the  erew  were  Mahoney,  engineer;  Baker,  fireman;  Freese,  head 
switohman;  Luke,  rear  brakeman;  and  plaintiff,  conductor*  All 
testified  at  the  trial*  The  train  consisted  of  five  passenger 
coaches,  a  caboose,  four  empty  tank  ears  and  a  loaded  box  car. 
The  auxiliary  tender  had  bee»  attached  behind  the  tender  to  the 

engine  for  over  three  years*  There  was  a  headlight  on  the  engine, 

on  the 
throwing  light  ahead  of  it,  and  a  light/tender,  throwing  light  to 

the  rear  of  it*  The  auxiliary  tender  was  26  feet  8  l/2  Inches 

long  and  9  feet  3  inches  high*  The  main  tender  was  22  feet  long 

and  9  feet  1  inch  high*  The  oenter  of  the  main  tender  light  was 

about  1  1/2  feet  higher  than  the  main  tender*  The  unit  is  shown 

from  different  angles  by  pictures  in  the  record,  The  train  from 
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Danville  reaohed  Westville  shortly  after  5:00  ©■clock  In  the 
morning,  while  it  was  yet  dark*  There  was  a  swltchin  movement 
to  be  made  there,  which  involved  two  of  defendant's  tracks,  called 
the  "main"  track  and  the  "house"  track*  These  paralleled  each 
other,  running  north  and  south.  The  tracks  at  this  point  were 
intersected  by  the  Dixie  Highway  at  right  angles*  Tne  highway 
ran  east  and  west*  It  was  about  30  feet  wide  and  paved  with 
concrete*  On  eitner  side  of  the  highway  and  parallel  to  it  and 
each  other  were  cross  walks  for  pedestrians.  On  either  side  of 
each  of  the  rails  of  each  track  and  parallel  thereto  were  heavy 
boards  laid  flush  with  the  rails  and  extending  across  the  paved 
part  of  the  highway,  Between  the  rails  and  the  boards  in  each  case 
was  room  for  the  flanges  of  the  wheels  of  the  cars  of  the  train. 
Between  the  south  cross  walk  and  the  concrete,  at  the  point  where 
the  boards  ended  south  of  the  pavement,  -ms  what  plaintiff  calls 
a  "hole*  between  the  house  track  and  the  main  track*  This 
depression  was  ballasted  with  crushed  stone  and  cinders.  Evidence 
for  plaintiff  indicated  the  boards  stuck  up  about  4  or  5  inches 
above  the  ballast.  The  crossing  was  constructed  by  defendant  in 
1936  and  was  maintained  by  it  thereafter.  There  wexe  oross  arms 
to  the  right  of  the  highway  near  the  track  as  travellers  on  the 
highway  approached  from  either  direction  with  notices  thereon 
to  stop  on  the  red  signal*  There  were  also  street  lights  near 
the  crossing.  Worth  of  the  highway  and  Just  west  of  the  main  track 
was  a  depot.  South  of  the  highway  and  near  the  main  track  was  a 
tavern*  The  situation  appears  from  a  plat  in  evidence. 

At  the  time  of  the  accident  the  crew  was  finishing  the 
operation  of  switching  five  cars  from  the  main  track  to  the  house 
track.  The  cars  to  be  switched  were  uncoupled  and  pulle-i  south  to 
a  switch  leading  to  the  house  track*  The  engine,  with  its  two 
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tenders,  then  backed  up  to  couple  onto  the  caboose  and  the 
coaches,  and  in  tnis  movement  the  accident  occurred.  The  direct 
cause  of  the  injury  of  plaintiff  was  a  collision  at  the  crossing 
between  a  Chevrolet  coupe^  driven  by  Arthur  Haskins  over  the 
crossing,  and  the  auxiliary  tender.  Evidence  for  plaintiff  tends 
to  show  that  in  the  movement,  plaintiff  got  on  the  footboard  of 
the  auxiliary  tender  on  the  fireman's  side  of  it  and  from  there 
stepped  to  a  stirrup.  His  lantern  was  on  hie  right  arm,  while 
he  held  with  both  hands  to  the  grab  iron,  Freese  gave  the 
ehginner  the  signal  to  back  up*  In  doing  so,  the  north  end  of 
the  auxiliary  tender  came  close  to  the  crossing.   The  headlight  and 
the  street  lights  were  on*  The  enginner  blew  the  whistle*  Flasher 
bells  rang  and  the  flasher  lights  were  going*  Plaintiff  saw  the 
headlight  of  Haskins'  auto  approaching,  nearly  on  the  crossing, 
and  saw  a  collision  was  inevitable.  He  jumped,  landing  in  what 
he  calls  the  "hole"  or  depression  between  the  house  track  and 
the  main  track,  caught  his  feet  in  one  of  the  planks.  He  was 
thrown  to  the  pavement  ©n  hie  left  side  and  permanently  and 
seriously  injured, 

Haskins  testified  for  plaintiff*  He  said  he  heard  no  whistle 
or  bell,  saw  no  engine  headlight  shining  on  the  crossing  or  tracks 
ahead.,  He  said  he  drove  ahead  as  he  had  always  done  and  was  hit, 
by  he  knew  noj  what.  His  auto  was  pushed  to  the  north  but  not 
turned  over.  He  drove  to  the  south  curb,  parked  the  auto,  returned 
to  the  place  of  the  accident,  then  went  to  the  tavern  where,  plain- 
tiff then  was* 

Defendant  says  the  instruction  in  its  favor  should  have 
been  given;  that  allegations  of  plaintiff's  complaint  and  his  own 
testimony  did  not  corresponds  and  that  plaintiff's  narrative  was 
not  consistent,  etc. 
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It  was  not  neoe^sary  for  plaintiff  to  prove  every  negli- 
gent act  alleged.  Proof  of  one  such  was  sufficient*  The  motion 
for  a  directed  verdict  presented  a  question  of  law  for  the  court* 
The  rule  as  stated  by  Federal  Jurisdictions  was  controlling. 
Brady  v„  Southern  Ry«  Co.*  320  U*  3.  476;  Merlo  v.  Public  8ervlce 
Co..  381  111.  300,  311*  The  motion  searched  the  record  for  evi- 
dence to  support  a  denial  of  it*  HartfordcAccldent  &  Indemnity  Co, 
v.  Carter j  110  Fed*  (2d)  355;  Tennant  v„  Peoria  &  P*  U*  Ry  0o.t 
321  U.  3.  29,  32* 

'Witnesses  for  defendant  denied  the  existence  of  the  hole 
or  depression  to  which  plaintiff's  witnesses  testified*  Pictures 
of  the  crossing  and  the  tracks  are  in  evidence  and  a  plat  showing 
thecsituation*  The  undisputed  evidence  she  ed  there  was  no  light 
on  the  auxiliary  tender*  The  evidence  as  to  the  condition  of  the 
road  bed  and  the  equipment  on  the  train,  etc*  is  in  conflict. 
The  Jury  returned  a  verdict  for  plaintiff,  Thectrial  judge 
approved,  and  we  hold  there  was  evidence  sufficient  to  require 
the  case  to  go  to  the  Jury* 

The  Issues  of  fact,  however,  were  close*  It  was  important 
instructions  be  accurate*  Defendant  contends  those  given  at  the 
request  of  plaintiff  were  so  inaccurate  as  to  amount  to  an  instruc- 
tion for  him* 

No*  1  i6  oomplained  of*  It  told  the  jury  the  action  ms 
■for  a  violation  of  an  Act  of  Congress  known  as  the  Federal 
Employers'  Liability  Act,"  which  provides  as  follows: 

"Every  common  carrier  by  railroad  while  engaging 
in  commerce  between  any  of  the  several  states*  •  . 
shall  be  liable  in  damages  to  any  person  suf  ering 
injury  while  he  is  employed  by  such  carrier  «  ♦  . 
for  such  injury  «  *  •  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers,  agents 
or  employees  of  such  carrier  or  by  reason  of  any 
defect  or  insufficiency  due  to  its  negligence  in 
its  ears,,  engines,  appllanoti,  machinery,  track, 
roadbed,  works,  boltfes,  wharves  or  other  equipment*" 
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This  instruction,  with  some  deletions,  seta  out  verbatim 
paragraph  1  of  Section  51  U»  3*  C«  A*  The  instruction  is  without 
further  explanation  of  what  constitutes  a  defect  or  insufficiency 
in  a  track  or  roadbed.  The  instruction  might  well  hare  impressed 
the  Jury  with  the  idea  that  there  was  an  absolute  liability  on 
defendant  if  the  railroad  crossing  had  any  defect  or  insufflcieny 
in  it.  Defendant  says  the  law  is  that  a  railroad  is  obligated 
only  to  furnish  a  reasonably  safe  place  for  its  employees  to  work. 

There  is  no  doubt  that  the  statute  does  not  make  the 

railroad  employer  a  guarantor  of  the  safety  of  its  employee  with 

reference  to  the  place  at  which  he  works  or  the  equipment  furnished 

him  for  use*  The  statute  is  Federal,  The  decisions  of  the  Federal 

courts  are  controlling  in  the  construction  of  it.  Huff  v.  Illinois. 

Central  R»  R„  Co.,  362  111*  95;  Tennant  v.  Peoria  &  P..  U*  Ry,»  Co, . 

321  U*  3*  29*  These  courts  have  held  a  suit  under  the  statute 

must  have  a  basis  in  negligence  alleged  in  the  complaint  and  that 

without  such  negligence  a  plaintiff  cannot  recover.  In  7inslow  v. 

Missouri.  K*  &  T»   Ry»  Co.,  192  3*   W*  192  (Mo#  App*.).,  the  court 

held  erroneous  an  instruction  like  the  above  in  a  similar  suit. 

It  said: 

"Such  instruction  could  serve  no  purpose  and  might 
easily  confuse  the  Jury  with  reference  to  certain 
issues  permi:Fible  as  defenses  under  the  act." 

The  Issues  in  this  case  were  somewhat  involved.  The  question 
of  whether  an  instruction  in  the  language  of  the  statute  is  proper 
raises  a  question  of  law  for  the  court.  Clarke  v.  Storchak,  384 
111*  564,  583*  We  hold  that  under  the  circumstances  of  this  case 
this  instruction  should  no>  have  been  given* 

No*  6  is  complained  of*  It  was: 

"The  Jury  is  instructed  that  it  was  the  duty  of  the 
defendant  to  exercise  ordinary  care  to  furnish  the 
plaintiff  a  s*fe  place  in  which  to  do  his  work,  and 
that  such  duty  of  the  defendant  toward  the  plaintiff 
was  continuous  and  non-del egable*" 
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Defendant  again  says  the  law  does  not  make  the  employer 
a  guarantor  of  safety*  That  le  quite  true.  The  instruction,  how- 
ever, does  not  direct  a  verdict  and  we  do  not  think  it  would 
mislead  the  Jury, 

Defendant  also  complains  of  No,  7,  It  is: 

"If  you  find  by  a  preponderance  of  the  evidence 
that  the  accident  and  injury  to  the  plaintiff 
was  the  proximate  result  of  the  combined  negligence 
of  the  driver,  Haskins,  and  the  defendant  corn-any, 
the  plaintiff  is  still  entitled  to  a  verdict  at  your 
hands  against  the  defendant  railroad  company," 

Defendant  points  out  that  -asking  was  not  a  party  defend- 
ant in  the  cause.  It  cites  Grifenham  v.,  Chicago  Ry,  Co..  899  111, 
590,  595,and  Paliokaitie  v.  Checker  Taxi  Cab  Co..  324  111,  App. 
21,  It  is  admitted  that  the  instruction  stated  generally  a  correct 
proposition  of  law  but  said  that,  even  so,  an  instruction  of  this 
kind  is  quite  likely  to  confuse  and  mislead  the  Jury,  While  the 
instruction  may  be  subject  to  criticism  ©n  the  ground  s  ated,  we 
hestitate  to  reverse  for  this  reason,  iioreover,  in  the  instant 
case  defendant  asked  and  the  court  gave  a  similar  instruction 
(No*  31),  and  defendant  for  that  reason  is  in  no  position  to 
complaint* 

Instruction  No,  11  is  complained  of.  It  was: 

"You  are  further  instructed  that  if  the  unlawful 
conduct  of  the  defendant  in  moving  its  engine 
without  a  light  on  the  end  of  the  auxiliary  tender 
as  required  by  Rule  131  of  the  Interstate  Commerce 
Commission  and  the  failure  to  have  such  light, 
directly  and  proximately  contributed  to  produce 
the  plaintiff's  accident  and  injury,  he  is  entitled 
to  recover  a  verdict  at  yo  ;r  hands." 

This  instruction  assumed  that  the  act  of  defendant  in 
moving  the  auxiliary  tender  without  a  light  on  the  end  of  it  was 
"unlawful  conduct"  and  that  plaintiff  was  entitled  to  a  verdict 
if  this  "directly  and  proximately"  contributed  to  plaintiff's 
aocidont  and  injury.  The  instruction  directs  a  verdict.  It  dis- 
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regards  the  issue  of  whether  the  accident  was  caused  solely  by 
negligent  conduct  of  plaintiff*  It  assumes  it  was  unlawful  for 
defendant  to  move  theoengine  without  a  light  on  the  auxiliary 
tender*  While  we  arotdispoeod  to  hold  the  statute  and  rules  of 
the  Interstate  Commerce  Commission  required  a  light  on  the 
auxiliary  tender,  the  epithet  "unlawful"  should  not  have  been  used 
as  it  was  in  this  and  another  instruction*  While  the  law  required 
a  light  to  be  placed  on  the  auxiliary  tender,  the  failure  to  put 
it  on  would  not  create  liability  unless  the  Jury  found  this  to  be 
negligence  proximately  causing  the  in.ury  for  which  -laintiff 
sued*  Plaintiff's  complaint  alleged  and  he  tried  his  case  upon 
the  +heory  that  the  two  tenders  were  a  permanent  part  of  the 
engine  and  that  the  auxiliary  tender  was  not  equipped  with  a  light 
of  any  kind,  as  the  law  and  rules  require ♦  Defendant  contended 
that  the  auxiliary  tender  was  a  separate  car,  or  type  of  car,  attach- 
ed only  for  the  purpose  of  furnishing  water,  and  that  the  law  and 
the  rules  as  to  the  light  were,  therefore^  not  applicable*   e  hold 
that  the  auxiliary  tender  as  used  and  as  attached  must  be  considered 
as  an  integral  part  of  the  complete  locomotive,  to  which  the 
statute  and  rules  of  the  Interstate  Commerce  Commission  were 
applicable*  It  was  so  held  in  the  analogous  case  of  Erie  R.  Co.  v. 
Public  Utnities_Comma,  48  N.  S„  (2d)  100,  The  instruction  as 
given,  however,  in  substance  directed  the  Jury  t*  bring  in  a  verdict 
for  the  plaintiff  and  in  this  respect  was  erroneous* 

The  third  contention  of  the  defendant  is  that  the  court 
erred  in  admitting  evidence  for  plaintiff,  This  also  mast  be 
sustained.  It  contends  it  was  error  to  receive  in  evidence  a  rule 
of  the  defendant  railroad  which  required  locomotive  engineers 
to  whistle  at  highway  crossings,  When  the  question  whether  the 
company  had  any  such  rule  was  asked  on  direct  examination  of 
plaintiff,  defendant  objected  on  the  ground  the  rule  was  not  made 
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for  the  protection  of  lte  employees  but  for  people  traveling 
across  the  highway.  The  objection  was  overruled*   The  court 
permitted  the  complaint  to  be  amended,  and  In  conformity  with 
the  amendment  a  rule  was  admitted  In  evidence,  which  provided: 

"Locomotive  and  rail  motor  car  whistle  and  bell 
signals  for  highway  crossings  at  grade  must 
begin  when  engine  or  motor  oar  is  opposite 
whistle  sign  and  be  continued  until  engine  or 
motor  ear  has  passed  over  crossing* 

"Standard  whistle  signal  for  highway  crossings 
shall  be  not  less  than  ten  seconds  duration  and 
consist  of  two  long,  one  short,  and  one  long 
blasts,,  the  last  blast  to  end  when  engine  or 
motor  car  has  pas«ed  over  crossing* 

"These  instructions  will  apply  to  all  grade 
crossings  both  within  and  without  cities, 
villages  and  towns  in  Indiana  and  Illinois, 
except  where  espedlally  advised  to  the  contrary*" 

Defendant  moved  to  strike  the  rule  from  the  record  as 
not  applicable^  the  motion  pointing  out  that  under  the  rule  as 
stated  the  whistle  would  start  at  the  whistling  post  and  that  the 
train  movement  in  question  was  north  of  the  post*  Again  the 
objection  was  overruled*  fs  think  it  apparent  from  reading  the 
rule  that  it  was  made  for  the  benefit  of  people  traveling  across 
the  highway  over  defendant's  r#ailroad  and  not  for  the  men 
crossing  the  highway  on  defendant's  train.  Plaintiff  was  not  in 
the  class  covered  by  the  rule,  and  if  it  is  granted  the  rule 
was  violated  it  was  no  infraction  of  any  duty  owed  by  defendant  to 
plaintiff*  Chespeake  &  Ohio  R«  Co*  v,  ^ihaa»  280  U*  S*  102, 
74  L*  Ed*  207,  reversing  249  111*  App*  446*   See  also  Thomas  v, 
Downey*  78  F*  (2d)  487;  Ohesneake  &   Ohio  K«  Co.  v*  jiixon,  271 
U*  S»  218,  70  L.  SO*  914,  915#.  Moreover  the  rule  did  not  ap^ly 
to  this  switching  movement*  We  hold  it  was  error  to  receive 
this  rule  in  evidence* 
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We  will  not  unduly  lengthen  the  opinion  by  considering 
other  alleged  errors*   The  Judgment  will  be  reversed  and  the 
cause  remanded  for  another  trial* 

REVERSED  AND  REMANDE;. . 

Niemeyerj  P»  J,,  and  O'Connor,  J.,  concur* 
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MARJA  WOLASZEK, 


Appellee, 


THE  POLISH  NATIONAL  ALLIANCE  OP  THE 
UNITED  STATES  OF  NORTH  AMFRICA,  a 
fraternal  benefit  society. 

Appellant* 


APPEAL  FROM 
CIRCUIT  COURT, 

COOK  COUNTY, 
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MR.  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COU.  . 

Defendant  fraternal  Insurance  corn-any  appeals  from  a 
Judgment  against  it  for  plaintiff  In  the  sum  of  S250.00,  The 
suit,  filed  January  31,  1942,  was  on  a  c  rtificate  of  registered 
date  June  30,  1940*  Eugene  '/olaszek  was  the  Insured;  his  mother, 
Marja,  the  beneficiary  to  whom  the  certificate  provided  the  insurance 
company  would  pay  1500,00  on  proofs  of  his  death.  Paragraph  4 
(o)  provided  that  if  the  death  was  from  tuberculosis  after  one 
year,  or  before  tw»  years,  after  registered  date  of  the  certifi- 
cate, the  benefit  would  be  limited  to  one-half  of  the  face  amount 
•f  the  certificate* 

The  insured  died  March  22,  1941,  from  pulmonary  tuberculosis* 
The  Insured  had  complied  with  all  conditions  of  the  certificate, 
including  payment  of  the  dues*  Plaintiff  demanded  payment  of 
$250*00  with  interest.  Defendant  refused  to  pay  on  the  ground 
that  the  certificate  was  obtained  by  false  and  fraudulent 
representations  as  to  the  past  and  present  condition  of  the 
health  of  the  insured,  at  and  before  the  issuance  of  the  certi- 
ficate* Defendant  tendered  to  the  beneficiary  ail  dues  paid  by 
the  insured  under  the  policy*  It  was  refused*  Plaintiff  then 
sued  for  $250*00  with  interest  from  date  of  death,  March  22,  1941, 
and  attorney's  f~es,  under  Section  155  of  the  Insurance  Code* 
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The  sole  defense  was  that  the  certificate  had  been 
obtained  by  untrue  and  false  representations  made  by  the  Insured 
as  to  his  health  and  medical  history  with  knowledge  of  the  falsity 
thereof ♦  upon  which  defendant  relied  to  its  damages  This  defense 
was  set  up  in  the  answer*  and  there  was  no  reply  by  any  pleading 
to  it*  The  cause  was  tried  by  the  Judge* 

The  certificate  of  membership  of  the  insured  in  the 
defendant  fraternal  society,  with  his  application  attached,  is  in 
evidence.   It  appears  from  it  the  applicant  was  asked  whether  he 
had  ever  had  tuberculosis  and,  in  particular,  whether  he  had  ever 
had  spitting  of  blood  or  any  other  symptom  of  tuberculosis,  to 
which  he  answered  "Ho";  whether  he  ever  had  "pneumonia  or  any  chest 
or  lung  disease",  to  which  he  answered  "Mo";  whether  he  had  con- 
sulted a  physician  for  any  ailment  not  included  in  other  question, 
to  which  he  answered  "Hoi!;  whether  he  was  then  of  sound  mond  and 
health  and  free  from  disease  or  injury,  to  which  he  answered  !,YesH* 

It  appears  from  the  stipulation  of  the  parties  in  evidence 
as  to  the  facts  that,  prior  to  executing  the  application,  the 
insured  was  a  patient  in  the  Municipal  Tuberculosis  Sanitarium 
and  was  discharged  as  cured;  that  he  was  examined  by  defendant's 
physlcians  who  certified  that  the  applicant  was  an  "insurable 
risk";  further,  that  after  the  Issuance  of  the  policy,  or  certi- 
ficate, he  again  became  a  patient  at  the  Municipal  Tuberculosis 
Sanitarium  and  died  from  pulmonary  tuberculosis  on  feiarch  22,  1941. 

In  the  recent  case  of  Hamberg  v,  utual  Life  Ins»  Cotl 
322  111*  App,  138,  we  interpreted  Section  154  of  the  Insurance 
Code  (111,  Rev,  Stat ,,  1943,  Chap*  73,  par*  766)  and  held  that 
where  an  applicant  for  insurance  gives  false  answers  to  questions 
put  to  him  as  to  facts  material  to  the  risk*  with  knowledge  of 
their  falsity  and  with  the  intention  to  deceive,  on  which  the 
defendant  relied  to  its  damage,  such  misrepresentations  would  avoid 
the  policy.  That  is  the  unquestioned  situation  here. 


i 

f  0 

,  ■'■>.■' 

'    ■ 
( 

i 

S 

(  <  i 

■     , 
i  q 

c  <  <  i** 

'. 

y 
X 


3. 

The  policy  does  not  contain  an  lncontestlble  clause. 
Plaintiff  contends  that  the  absence  of  such  a  clause  precltdes 
the  insurance  company  from  questioning  the  validity  of  the  con- 
tract at  its  inception  or  from  maintaining  that  it  thereafter 
became  invalid  by  reason  of  a  condl  ion  broken,  A  larere  number 
of  cases  are  cited,  including  Well  v,  Federal  Life  Ins,  Co,,  264 
111*  425,  affirming  182  111.  App*  322*  In  the  Well  case  it  was 
held  that  a  clause  In  the  policy  making  it  lncontestlble  one  year 
from  the  date  of  its  issue  was  valid,  and  if  the  premiums  had  been 
paid^  would|  after  one  year,  bar  the  defense  that  the  policy  was 
procured  by  fraud.  Other  cases  cited  are  to  the  dame  effect.  On 
what  theory  it  could  be  supposed  that  this  and  other  similar  case- 
olted  are  authorities  for  the  proposition  for  which  plaintiff 
contends |  we  cannot  understand. 

On  the  uncontradicted  facts  in  this  case,  we  hold  the 
insured  obtained  his  contract  by  fraud,  which  precludes  a  recovery 
under  the  common  law  and  the  statute,  also,.  The  judgment  will  be 
reversed,, 

JUDGMENT  REVERSED* 

Niemeyer,  P,J,l?  and  O'connor,  J,,  concur. 
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PEOPLE  01  THK  STATE  OF  ILLINOIS,   ) 
Defendant  In  Error,    ) 

)  tfftHOR-Ttf'' 

)  MUNICIPAL  COURT 

BERNARD  DISTENFIELD,              )  OF  CHICAGO. 
Plaintiff  in  Error*    ) 
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MR,  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COU   . 


By  this  writ  defendant  seeks  to  reverse  a  Judgment  entered 
on  a  finding  he  was  guilty  of  receiving  stolen  property,  knowing 
it  to  have  been  stolen*  He  was  arraigned,  pleaded  not  guilty, 
was  tried  by  the  court  and  sentenced  to  serve  ten  days  in  the 
House  of  Correction  and  pay  a  fine*  Motions  for  a  new  t?--ial  and 
in  arrest  of  judgment  were  denied^  whereupon  this  writ  of  error 
was  sued  out. 

There  Is  little  dispute  as  to  the  facta.  The  stolen  property 
was  a  t.vo-wheel  stroller  baby  buggy  owned  by  Roberta  Rothberg, 
who  lives  at  9010  Commercial  Avenue  In  Chicago*  She  says  the 
value  of  the  buggy  is  §5*00*  She  was  not  asked  what  she  paid 
for  it*  She  parked  tr.e  buggy  at  Goldblatt's  Department  Store  at 
9100  Commercial  Avenue  In  Chicago,  where  It  was  stolen  by  John 
Skala*  a  lad  eleven  years  of  age. 

The  defendant  conducted  two  stores  in  that  part  of  the 
city  -  one  at  90th  Street  and  Commercial  Avenue,  another  at  2918 
East  92nd  Street,  His  business  was  "wholesale  manufacturing  of 
mattresses  and  furniture  Jobbing"*  Defendant  had  operated  this 
business  since  1932,  It  was  founded  by  his  father.  He  has  bever 
been  convicted,  or  even  accused,  of  any  other  crime  of  this  or 
any  other  sort* 

The  boy  who  took  the  buggy  and  the  defendant  did  not  know 
each  other*  The  boy  had  a  little  sister.  After  taking  the  buggy 
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he  out  her  in  it  and  wheeled  it  don  the  alley  back  of  defendant's 
store,  where  at  that  particular  time  defendant  was  helping  an 
employee  load  one  of  his  trucks.  The  boy  wheeled  the  buggy  in  a 
reckless  way  against  the  brick  wall,  and  defendant  asked  him  why 
he  was  so  using  the  buggy.  The  boy  said  his  mother  had  told  him 
to  get  rid  of  the  buggy,  that  he  was  always  hurting  his  sister 
with  it  in  one  way  or  another.  The  boy  said  his  mother  had  told 
him  to  sell  it  and  to  get  at  least  91.00  for  it;  if  he  could  not 
get  §1.00  he  was  to  bring  it  back  home  and  he  could  take  off  the 
wheels  and  make  a  wagon  out  of  it,  Defendant  at  first  offered 
fifty  cents  for  the  buggy  but  later  paid  the  dollar  for  it.  It  was 
ta1  en  by  defendant  to  the  92nd  Street  store.  It  was  not  concealed 
in  any  way*  It  was  found  there  by  the  police,  (to  whom  the  owner 
had  complained,)  when  defendant  was  not  at  the  store,  and  they  did 
not  talk  with  him  about  it  before  taking  it*  The  police  returned 
the  buggy  to  the  owner* 

The  teetimony  is  quite  indefinite  as  to  the  condition  and 
value  of  the  buggy.  Defendant  saye  that  after  painting  and  fixing 
it  up  he  could  hare  sold  it  for  ^5*00*  The  Judgment  finds  the 
value  to  be  36.50, 

This  is  practically  the  entire  evidence*  Defendant,  the 
owner,  the  police  officer  and  the  boy  who  took  the  buggy,  all 
testified  in  the  case. 

The  buggy  was  recovered  by  the  police  July  31,  1944#  A 
capias  was  issued  for  defendant  on  the  next  day,  and  he  was  arrested 
August  2,  1944.  When  arraigned  he  pleaded  not  guilty,   '/hen  asked 
by  the  clerk  whether  he  wanted  to  be  tried  by  the  court  or  a  Jury, 
he  answered,   "By  t  is  Court %  The  court  then  asked,   "Do  you  have 
an  attorney »■  Defendant  replied,   "tfo,  I  don't  think  I  need  an 
attorney".  The  State's  Attorney  then  said,   "ell,  the  statute 
provides  for  a  fine  up  to  Pi, 000, 00  and  one  year  imprisonment.  I 
want  to  tell  him  that."  The  court  then  said,  "Swear  the  witness". 
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We  think  It  unnecessary  to  discuss  the  cases  at  length. 
On  the  authority  of  People  v.  Rubin,  361  111,  311,  we  hold  that 
this  conviction  cannot  stand.  In  the  opinion  in  ? hat  case,  after 
stating  the  constituent  elements  which  must  he  proved  in  order 
to  sustain  a  conviction  for  receiving  stolen  property,  the  Supreme 
Court  said: 

"The  element  of  guilty  knowledge  on  the  part  of 
the  receiver  must  be  proved,  beyond  a  reasonable 
doubt,  to  have  been  present  at  the  time  of  the 
receipt  of  the  goods  by  him, ■ 

Plaintiff  in  error^  as  we  have  eaid^  has  never  been 
convicted  nor  even  accused  of  a  similar  or  any  other  crime.  He 
might  have  been  wiser,  but  that  Is  not  a  sufficient  reason  for 
commitment  to  a  penal  institution* 

The  Judgment  will  be  reversed* 

reversed, 

Niemeyer,  P#  J,,  concurs, 
O'Connor,  JV,  dis  ents» 
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CLARENCE  C.  WALTERS  and  HOPE  WALTERS, 

Appellees, 


CHECKER  TAXI  COMPANY,  a  corporation, 
and  PAUL  THIEDE, 

Defendants, 

CHECKER  TAXI  COMPANY,  a  corporation. 

Appellant, 


:al  from 
circuit  court, 
cook  county. 


MR*  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COU   . 


On  April  20,  1943,  Clarence  C«  -/alters  and  Hope  V/alters, 
his  wife,  filed  a  complaint  of  two  counts  against  Paul  Thiede  and 
the  Checker  Taxi  Company,  The  first  count  averred  that  on  March 
2?,  1943,  plaintiffs  were  passengers  for  hire  in  the  taxi  of  the 
Checker  Taxi  Company  to  be  transported  from  the  Monon  depot  in 
Chicago  to  tnelr  home  on  Merrill  Avenue;  that  while  being  driven 
in  an  easterly  direction  on  the  south  side  of  East  ?lst  Street 
the  cab  in  which  they  were  riding  collided  with  a  Chevrolet  auto- 
mobile owned  by  Paul  Thiede  and  by  hira  driven  westerly  on  the  same 
streetj  that  as  a  result  of  the  collision  and  negligence  of  both 
defendants,  plaintiffs  were  injured*  The  second  count  av^ered  that 
in  the  same  occurrence  Paul  Thiede  was  negligent  and  that  his 
negligence  was  wanton,  wilful  and  malicious,  and  that  as  to  him 
malice  was  the  gist  of  the  action* 

Pending  the  suit,  on  January  22,  1944,  Clarence  /alters 
died,  but  not  from  any  injury  received  in  the  eollis  on.  His 
administratrix  was  substituted  as  plaintiff. 

The  causes  were  put  at  issue  and  submitted  to  a  jury*  The 
Jury,  in  response  to  an  interrogatory,  replied  that  Thiede  did 
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not  operate  his  automobile  In  a  wanton  and  malicious  manner 
and  that  malice  was  not  the  gist  of  the  action  against  him.  The 
Jury,  however,  returned  a  verdict  of  guilty  of  negligence  against 
both  Thlede  and  the  cab  company  and  found  tne  damages  of  ^  rs. 
Walters  to  be  -2,000*00  and  of  Clarence  Walters,  3250.00,  At  the 
oloee  of  the  evidence  each  defendant  made  a  motion  for  an  instruc- 
tion in  its  and  his  favor,  which  was  denied,  and  after  verdict 
the  defendant  cab  company  made  motion  for  .judgment  in  its  favor 
notwithstanding  the  verdicts,  which  were  also  denied*  Judgment 
was  entered  on  the  verdicts^  and  defendant  Taxicab  Go»  has  appealed 
from  each  judgment. 

It  is  urged  for  defendant  taxi  company  that  the  motion 
for  a  directed  verdict  in  its  favor  should  have  been  alio  ed  and 
also  its  motion  for  Judgment  notwithstanding  as  to  each  of  the 
verdicts  should  have  been  granted*   It  is  also  urged  that  the 
judgmentg  are  each  against  the  weight  of  the  evidence  and  ar-  the 
result  of  prejudicial  misconduct  of  the  attorney  for  defendant, 
Thiede  as  well  as  the  attorney  for  plaintiffs;  that  the  trial  court 
erred  in  admitting  prejudicial  evidence  and  in  giving  instructions* 

The  defendant  taxi  company  is  a  common  carrier  of  paddengers 
in  the  City  of  Chicago,  Its  cab  in  which  the  plaintiffs,  MSP#  and 
Mrs*  Walters,  were  riding  from  the  Monon  station  at  63rd  Street 
to  tnelr  home  at  7306  Merrill  Avenue,,  was  driven  by  Jordan  Johnson, 
an  employee  east  on  71st  Street  a  public  highway  running  east  and 
west*  Hear  the  scene  of  the  collision  71st  Street  is  intersected 
by  bodlawn  Avenue,  another  public  highway,  which  runs  north  and 
south.  At  the  place  where  the  accident  occurred  there  is  a  slight 
jog  in  Woodlawn  Avenue,,  so  that  eastbound  traffic  approaching 
from  the  west  must  turn  slightly  to  the  north  and  westbound 
traffic  approaching  from  the  east  must  turn  slightly  to  the  south* 
Between  the  curbs  71st  Street  is  about  50  feet  wide  but  in  the 
Jog  about  48  feet  wide* 
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Johnson,  the  driver  of  the  cab,  teatifiea  in  substance 
that  he  was  driving  east  on  the  south  side  of  71st  Street;  that 
Thiede^  automobile  came  from  the  east,  going  west  on  the  north 
side  of  the  street  and  coming  from  behind  the  traffio  suddenly 
turned  to  the  south  side  of  the  street.,  and  notwithstanding  the 
efforts  of  the  cab  to  escape,  hit  it,  Mrs,  Waltere  corroborates 
the  driver  of  the  cab*  so  do  r,  and  lire,  Honeywell,  who  were 
driving  east  Just  behind  the  cab,  also  Mr.  Flnnegan,  who  stood 
on  the  corner  near  where  the  collision  occurred  and  where  he  had 
a  good  view  of  it;  Donohue,  King  and  Bernat,  police  officers, 
who  were  on  the  ground  investigating  a  few  minutes  after  the 
collision  occurred,  give  testimony  tending  to  corroborate  the 
driver  of  the  taxi cab* 

On  the  other  hand,  Thiede  testified  that  he  wa3  driving 
about  15  or  20  miles  an  hour;  that  there  was  no  whlto  line  in  the 
center  of  ?lst  Street;  that  his  car  was  entirely  on  the  north  half 
of  71st  Street  from  the  time  he  came  through  the  Illinois  Central 
viaduct  until  he  reached  the  Woodlawn  Avenue  intersection;  that  he 
first  saw  the  cab  about  150  feet  away*  and  that  the  cab,  for  some 
reason  he  could  not  explain,  turned  to  the  left  In  front  of  him 
without  notice*  and  that  the  collision  occurred  on  the  north  side 
of  the  street.  Thiede' s  testimony  is  corroborated  by  that  of 
fellow  workman,  Harry  E#  Burke.,  and  hie  wife,  Nina  Burko,  who  wer 
riding  with  him*  The  evidence  shows  that  these  three  prior  to  the 

collision  spent  about  two  hours  together  at  a  tavern  on  Stony  Island 

they 
Avenue  between  63rd  and  64th  Streets,  At  this  time/were  driving- 
west*  their  destination  McGinty's  Tavern  on  Cottage  Grove  Avenue, 
Thiede  insists  he  was  not  drunk.  These  two  companions  testify 
that  he  was  sober.  Other  witnesses*  who  corroborate  Johnson,  gave 
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their  opinion  to  the  effect  that  he  was  dru  k,  and  the 
pictures  in  evidence  showing  the  situation  of  the  taxi cab  and 
the  automobile  with  reference  to  each  other  after  the  collision 
corroborate  the  testimony  of  the  driver  of  the  cab  as  to  the 
manner  in  which  the  collision  occurred  and  the  condition  of 
Thiede* 

Manifestly,  (the  evidence  thus  in  conflict)  the  court  did 
not  err  in  refusing  the  peremptory  instruction  requested  by  the 
taxicab  company  or  in  denying  its  mot 'on  for  judgment  notwith- 
standing the  ve  diet  after  It  was  returned,,  A  clear  preponderance 
of  the  evidence  indicates  Thiede  was  drunk,  and  that  whils  drunk 
he  drove  his  automobile  recklessly,  and  that  this  was  the  real 
oause  of  the  collision. 

At  the  request  of  plaintiffs  the  court  Instructed  the 
Jury  "that  where  any  injury  occurs  through  the  concurrent  negli- 
gence of  two  persons  and  would  not  have  happened  in  the  absence  of 
negligence  on  the  part  of  either  person,  the  negligence  of  both  is 
the  proximate  cauee  of  the  accident  and  both  are  an     le  for  the 
consequences  resulting  from  their  combined  negligence". 

In  Srlfenham  v.  Chicago  Ryg»  Co.,  299  111,  590,  31ackg;ell  v, 
▼•  Fernandez.  324  Ill#  App,  597,  and  laliokaitls  v..  Checker  Taxi  Co.. 
324  111*  App,  21,  it  was  held  that  while  this  instruction  stated  a 
correct  proposition  of  law,  under  the  circumstances  appearing  it 
was  likely  to  mislead  the  Jury,  The  same  situation  exists  here* 

Instruction  No,  28  for  plaintiffs  also  told  the  jury  that 
if  it  should  find  from  a  preponderance  of  the  evidence  and  under 
instructions  "that  the  defendants  are  not  guilty,  as  charged  in  the 
oomplaint,  then  you  will  have  no  occasion  to  consider  the  question 
of  damages",  This  instruction  in  effect  told  the  Jury  that  to 
compensate  the  plaintiffs  for  their  injuries,  both  defendants  should 
be  found  guilty.  Under  this  instruction  the  Jury  could  not  find 
efendant  Thiede  guilty  and  the  taxicab  company  not  guilty.  It  was 
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manifestly  erroneous.  Blao&well,  et  al.  ▼«  Fsrnandes,  et  al,. 

324  111,  App,  597* 

Just  criticise  Is  also  made  as  to  +  he  conduct  of  the 
attorney  for  Thiede,  which  we  shall  not  discus?  at  length, 
assume  it  will  not  be  repeated  on  another  trial. 

The  defendant  taxicab  company  is  entitled  to  a  fair  trial 
of  the  issues  in  this  case,  and  for  that  reason  the  judgment  as 
to  it  will  be  reversed  and  the  cause  remanded* 

EEVER  ED  AND  REMANDED, 
Niemeyer,  P.  J##  and  O'Connor,  J.,f  concur. 
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ESSIE  WEIL, 


Appellee, 


APPEAL  FROM 


GOLDBLATT  BROS.  INC.,  a  Corpora- 
tion, 

Appellant • 


CIRCUIT  COURT, 
COOK  COUNTY, 


MR*   JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  an  action  against  defendant  to  recover 
damages  for  pergonal  injuries  sustained  "by  her  through  the  alleged 
negligence  of  defendant*  There  was  a  verdict  and  judgment  in 
plaintiff's  favor  for  &1?,500  and  defendant  appeals* 

The  record  discloses  that  defendant  conducts  a  large  depart- 
ment store  which  is  located  on  the  east  side  of  State  street  and 
extends  from  Jackson  Boulevard  &n  the  north  to  Van  Buren  on  the 
south;  that  ahout  11:30  A*  M»  January  7,  1943,  plaintiff  was  going 
into  the  store  at  the  entrance  on  State  street  near  the  north  end 
•f  the  building  t©  make  some  purchases  and  to  have  her  lunch.  It 
was  snowing  at  the  time  and  had  been  doing  s©  for  the  past  few  days 
and  there  as  snow^  slush  and  ice  in  the  entrance  way.  Plaintiff 
slipped  aid  fell  and  was  severly  injured.  Her  contention  is  that 
she  was  in  the  exercise  ©f  due  care  and  that  defendant  was  negligent 
in  failing  to  keep  the  vestibule  in  a  reasonably  safe  condition  for 
its  customers*  On  the  other  side  defendant's  theory  is  that  at  the 
time  of  the  accident  and  for  some  days  prior  thereto,  the  weather 
was  inclement  in  that  it  snowed,  rained  and  sleeted,  as  a  result  of 
which  the  streets  and  sidewalks  were  covered  with  slush,  snow  and  ice* 
That  the  vestibule  through  which  plaintiff  was  entering  the  etofce 
was  wet  from  slush,  snow  and  ice  being  tracked  in  by  its  customers 
and  that  defendant  exercised  reasonable  care  and  caution  in  endeavor- 
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ing  to  keep  the  vestibfcle  clean.  Defendant's  position  further  Is 
that  plaintiff  was  guilty  of  negligence  as  a  matter  of  law  and 
the  court  e  red  in  denying  its  motion  made  at  the  close  of  all 
the  evidence  for  &  directed  verdict  and  for  denying  its  motion  for 
Judgment  notwithstanding  the  verdict.  Defendant  further  oontends 
that  in  any  event  the  verdict  is  against  the  manlf  st  :.eiG:ht  of  the 
evidence;  that  the  court  erred  in  its  instructions  and  that  the 
verdict  is  grossly  excessive. 

Plaintiff  testified  that  she  was  57  years  old,  was  employed 
on  the  day  of  the  accident  and  for  about  3  years  prior  thereto,  as 
a  saleslady  for  the  "Huh,"  a  large  department  store  across  Jackson 
Boulevard  from  defendant's  store.  That  she  was  also  in  the  insurance 
business  with  the  Travelers'  Insurance  Gompany  of  Hartford,  solicit- 
ing mostly;  that  she  took  care  of  this  work  sometimes  when  rhe  was 
at  lunch  and  in  the  evenings  and  on  Sundays  and  holidays;  that  her 
annual  income  from  both  of  her  employments  was  about  1,250#  That  on 
the  day  of  the  accident  shw  was  working  at  the  "Hub"  and  left  a 
little  before  11  ©'clock  to  attend  to  some  insurance  matters  at  175 
Vest  Jackson  Boulevard,  which  was  about  4  blocks  west  of  State 
street;  that  ivhen  she  had  attended  to  them  she  started  back  to  defen- 
dant'  s  store  to  have  her  lunch  and  to  make  some  purchases;  that  she 
went  into  defendant's  store  for  lunch  about  every  day. 

That  there  were  3  sets  of  swinging  doors  in  the  entrance 
way  which  opened  on  the  sidewalk  and  inside  the  doors  there  was  a 
vestibule  about  5  feet  wide  and  15  feet  long,  on  the  east  side  of 
which  there  were  3  revolving  doors  for  persons  to  enter  and  leave 
the  store;  that  it  was  snwwing  and  raining  on  the  day,  the  side- 
walks and  streets  were  "all  slushy  and  icy  and  snowy."  That  she 
had  on  her  winter  coat,  wore  galoshes,  carried  an  umbrella  and  her 
purse;  that  as  she  wSnt  in  through  the  swinging  doors  that  the 
entire  floor  of  the  vestibule  "was  covered  with  snow,  and  slush 
and  mudM»  That  the  snow  was  between  the  swinging  doo  s  and  the 
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revolving  doors  "about  an  Inch  thiok  and  about  as  wide  as  the 
revolving  doors, "  and  that  at  the  side  of  this  path  the  floor  was 
slushy;  that  she  walked  to  the  revolving  door  on  the  snow  because 
"It  appeared  slipperier  to  the  sides  of  it,"  That  as  she  crossed 
the  vestibule  her  feet  "shot  from  under  me  ***  I  vent  down  on  my 
left  hip  with  my  back  and  my  shoulder  and  my  head  in  the  revolving 
door  -  ***  I  had  not  stepped  into  the  revolving  door."  That  people 
came  to  her  assistance  and  a  nurse  from  the  dtore  and  a  man  with 
a  wheel  chair,  and  she  was  taken  up  in  the  elevator  and  given  First 
Aid  after  which  she  was  taken  to  the  University  Hospital  in  an 
ambulance  and  the  next  morning  was  taken  to  Wesley  Hospital  where 
she  remained  for  31  days  during  all  of  which  time  she  was  in  great 
pain.  The  neck  of  the  left  femur  was  broken  and  she  was  otherwise 
injured.  At  the  time  of  the  trial,  which  was  about  18  monThs  after 
the  accident,  she  was  using  a  crutch* 

Bernice  Rosenthal,  called  by  plaintiff,  testified  that  she 
was  coming  out  of  defendant's  store  through  the  south  revolving 
door  when  she  saw  the  accident  and  plaintiff  was  coming  in  through 
the  middle  door  which  was  immediately  north*  That  plaintiff  had  not 
got  to  the  revolving  door  when  her  feet  went  out  from  under  her  and 
she  fell  on  the  floor,  "After  she  fell  she  was  right  in  between  the 
door  with  her  feet  out,"  That  I  then  called  for  a  policeman  v?ho 
came  shortly  afterwards  and  the  assistant  manager  and  other  people 
from  the  store.  That  the  floor  was "all  slushy  ***  it  was  all  ice 
underneath  the  snow; n   that  by  slush  she  meant  "Snow  and  ice  mixed*  *** 
Where  the  people  came  in  it  was  snowy  but  in  the  ends  of  the  vesti- 
bule it  was  wet  and  full  of  like  mud.  It  was  very  wet  like  melted 
snow; ■  that  when  plaintiff  was  p*t  in  the  wheel  chair  to  receive 
First  Aid  she  went  with  her.  On  cross-examination  she  testified 
that  she  had  worked  for  Goldblatt  Bros,  as  a  cashier  for  about  3 
weeks;  that  she  left  "Because  they  were  so  cheap  they  docked  you 
for  154, "  That  it  was  a  very  bad  day  and  had  been  so  all  that  morning. 
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That  she  had  never  seen  plaintiff  except  Just  before  the  accident; 

that  "Mrs*  Well  wag  In  the  middle  revolving  door,  ***»  There  was 

not 
another  woman  In  this  revolving  door,  ***#  She  was/able  to  get  out 

after  the  acoidemt»  She  remained  in  that  revolving  door,  maybe 

about  five  or  ten  minutes*  I  didn't  pay  much  attention  o  the  woman* 

They  had  to  open  and  close  the  revolving  doors  to  let  her  out." 

That  the  floor  in  the  vestibule  was  slushy*  That  her  deposition  had 

been  taken  May  17,  1943  when  she  stated  that  sne  did  not  examine 

the  floor  of  the  vestibule,  HI  saw  the  mud  and  dirt  and  the  wet  and 

it  was  cold  because  the  woman  was  laying  on  itj M  that  she  had  made 

those  answers  to  the  questions  when  her  deposition  was  taken*  She  was 

then  asked:  *You  didn't  say  anything  about  ice  in  this  deposition? 

Ca»]  Iffou  did  not  ask  me  what  my  idea  of  slush  was*  Eq*3  hat  is  pour 

idea?  [A, ]  My  idea  is  snow  and  ice* H 

Other  witnesses  /ere  called  by  plaintiff,  including  police 
officers,  as  to  whether  there  was  slush,  snow  and  ice  in  the  vesti- 
bule and  whether  it  had  been  swept  or  gleaned  prior  to  the  accident* 
Some  of  the  officers  were  called  by  plaintiff  and  some  by  defendant* 
Some  had  been  in  the  vestlble  prior  to  the  accident  and  some  shortly 
afterward. 

Louis  E#  Blockham,  called  by  defendant,  testified  that  he 
had  worked  as  a  porter  for  defendant  for  about  3  l/2  years  and  that 
on  the  day  in  question  there  v»ere  three  porters  on  the  main  floor; 
that  it  was  wet  and  snowy  ©n  that  day  and  he  was  assigned  to  take 
care  of  all  the  vestibules^  mopping  them  up  and  seeing  that  they  were 
clean*.  There  were  7  entrances  on  the  main  floor  of  the  State  street 
store*  That  he  got  there  about  9  o'clock  in  the  morning  and  the 
store  opened  about  9:45;  that  he  mopped  the  entrances  on  that  day 
beginning  at  10  o'clock  at  the  north  entrance  on  Jackson  Boulevard; 
that  he  got  out  mats,  put  them  down  and  mopoed  the  floor  with  a  mop 
and  wringer  and  pail;  that  it  took  him  about  a  half  hour  at  that 
entrance;  that  about  10J5Q  he  went  to  the  State  street  entrance  in 
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question,  started  to  mop  it  up  about  25  minutes  to  11,  using  a 
mop,  pall  and  wringer  and  after  finishing  about  11  o'clock  he 
wont  to  another  entrance  further  south  In  the  store*  On  cross- 
examination  he  testified  that  after  finishing  mopping  the  vestibule 
on  Jackson  street  he  went  to  the  one  in  question,  beginning  there 
about  10:30  and  finishing  about  5  or  10  minutes  after  11, 

Anthony  Posedel,  called  by  defendant,  testified  that  he  was 
employed  by  defendant  for  the  past  6  l/2  years  and  had  charge  of 
the  32  porters  who  worked  for  him  in  defendant's  State  street  store 
which  contained  11  floors  and  2  basements;  that  on  the  day  In  question 
he  had  3  porters  on  the  main  floor,  one  of  them  being  Louis  E. 
Bloekham,  who  mopped  the  6  vestibules  on  the  main  floor;  that  January 
7  "was  a  very  bad  day,"  There  was  rain,  sleet  and  snow;  that  the 
day  before  it  also  rained  and  snowed;  that  he  did  not  see  the  acci- 
dent but  got  a  call  about  11:30  or  a  quarter  to  12  and  went  to  the 
entrance  in  question  when  the  nurse  and  doctor  were  placing  olaintlff 
on  a  wheel  chair;  that  Bloekham  was  there  at  the  time*  That  one  of 
the  panels  of  the  revolving  doors  was  broken,  "The  floor  was  wet, 
I  didn't  see  any  ice  or  snow  in  the  vestibule,"  which  was  about 
14  feet  long  and  8  feet  wide,  HI  am  positive  there  is  a  grill  that 
emits  heat  on  the  north  wall  of  this  hallway*  It  is  connected  with 
the  hot  air  system  that  is  throughout  the  entire  store* H  On  cross- 
examinaaion  he  testified  that  the  porters  wore  tan  uniforms  and 
that  Blookham  came  to  work  about  9  o'clock  and  the  store  opened  at 
9:45*  He  then  explained  about  Bloekham 's  duties  of  "iping  up  the 
vestibules  with  a  dry  mop,  etc. 

Under  the  law  defendant  was  required  to  use  reasonable  care 
to  soe  that  its  premises  were  reasonably  safe  for  its  patrons. 
Denny  v*  Goldblatt  Bros,*  Inc»  298  111,  App,  325.  And  in  such  a 
case  as  the  one  at  bar  plaintiff  must  be  in  the  exercise  of  reason- 
ablo  care  for  her  own  safety, 

A  great  many  cases  are  cited  and  discussed  by  counsel  for 
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each  side  tending  to  su  port  their  respective  positions  Put  we  think 
it  would  serve  no  useful  purpose  to  dlscusr  them.  The  rules  of 
law  applicable  are  well  settled*  The  decision  of  each  case  depends 
upon  the  particular  facta  of  the  case  under  consideration.  In  the 
instant  case,  whether  plaintiff  was  in  the  exercise  of  due  care 
for  her  own  safety  and  whether  defendant  failed  to  use  reasonable 
care  to  see  thffc  the  entrance  to  its  store  was  reasonably  safe  for 
its  patron^  we  think  was  for  the  Jury  and  not  for  the  court.  We 
are  further  of  opinion  that  the  verdict  of  the  Jury,  approved  as  it 
was  by  the  trial  Judge,  finding  in  effect  that  defendant  was  negli- 
gent, is  -against  the  manifest  weight  of  the  evidence,   we  think  the 
overwhelming  weight  of  the  evidence  is  that  the  vestibule  in  question 
was  mopped  and  cleaned  by  one  of  defendant's  employees  about  30 
minutes  before  the  accident. 

We  are  further  of  opinion  that  the  contention  of  counsel  for 
plaintiff,  that  the  evidence  shows  that  there  was  ice  underneath  the 
snow  in  the  vestibule  on  which  plaintiff  walked,  cannot  be  sustained 
by  a  consid  ration  of  the  evidence  but  is  contrary  to  the  overwhelm- 
ing weight  of  it.  The  vestibule  was  heated;  there  was  snow,  slush 
and  ice  on  the  street  and  sidewalk,  it  had  been  raining  and  sleeting 
and  this  had  been  the  state  of  the  weather  the  day  before.  On  the 
day  in  question  it  was  not  very  cold.   In  these  circumstances  it  is 
our  duty,  under  the  law,  to  set  aside  the  verdict  and  Judgment  as 
being  against  the  manifest  weight  of  the  evidence* 

Defendant  complains  that  the  court  erred  In  giving  two  of 
plaintiff's  instructions  and  in  refusing  two  instructions  offered 
by  it.  We  think  the  two  instructions  given  at  plaintiff's  request 
are  not  subject  to  the  objections  made  by  counsel  for  defendant 
and  tho  giving  of  them  was  not  reversibly  erroneous.  Wo  think  there 
was  no  orror  in  refusing  defendant's  instruction  16  as  it  was  covered 
by  defendant's  instruction  8,  ffe  are  further  of  opinion  that  it  was 
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not  reversibly  erroneous  for  the  court  to  refuse  Oefendant's 

effered  Instruction  4,  This  instruction  was  covered  by  others 

given. 

However,  we  think  we  ought  to  say  that  the  record  fails 
te  disclose  at  whose  request  the  Instructions  were  given  er  refused 
and  although  they  are  inserted  in  the  common  law  record  instead 
of  in  the  report  ©f  the  proceedings,,  which  is  the  proper  place,  it 
is  our  duty  to  consider  them,  Kelly,  v.  Powers,  303  111,  App,  198; 
Horvat  v,  Opas«  315  111,  App,  229.  Moreover,  the  instructions  are 
not  numbered  in  the  order  in  which  they  appear.  For  example,  the 
first  instruction,  which  the  abstract  shows  was  given  at  defendant's 
request,  is  Number  12,  the  next  instruction  is  Humber  9,  Then 
follow  three  instructions  without  any  numbers,  which  the  abstract 
shows  were  given  at  plaintiff *s  request.  This  procedure  gives  us  a 
great  deal  of  unnecessary  work  and  the  argument  on  the  instructions 
Is  therefore  confusing. 

The  Judgment  of  the  Circuit  court  of  Cook  county  is  reversed 
and  the  cause  remanded* 

REVERSED  AND  REMANDED, 

Niemeyer,  P»  J,,  and  katchett,  J,,  concur. 
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ESTHER  M.  FALSI' ROM, 


v* 


Appellant, 


SPENCER  CORPORATION,  an  Illinois 
Corporation,  ROGER  G.  MINAHAN,  W* 
G*  STURM  and  JOHN  J.  BICKEL,  Jr,, 
as  Trustees  under  Trust  Agreement 
dated  December  29,  1^36,  creating 
THE  SPENCER  TRUST, 

Defendants* 


G*  LARSON,  Intervening  Petitioner, 

Appellee* 


APPEAL  PROM 

SUPERIOR  COURT, 
COOK  COUNTY* 


A. 


MR*  JUSTICE  0' CONNOR  DELIVERED  THE  OPINION  OP  THE  COU   . 


By  this  appeal  plaintiff  seeks  to  reverse  a  decree  entered 
by  the  Superior  court  of  Cook  county  May  26,  1944;,  which  recites 
that  the  matter  came  on  for  hearing  on  the  pleadings  and  evidence 
and  found  that  the  intervening  petitioner,  G«  Larson,  "has  a  good, 
valid  and  subsisting  contract8  with  the  defendant,  Spencer  Corpora- 
tion, for  the  purchase  of  the  real  estate  involved;  and  further 
found  that  the  complaint  was  without  equity  and  plaintiff  should 
be  granted  no  relief*  It  was  decreed  that  the  complaint  be  dis- 
missed for  want  of  equity. 

The  record  discloses  that  the  property  involved  in  this 
proceeding  is  a  building  located  at  300  to  314  East  Garfield 
Boulevard,  Chicago,  improved  with  a  three  story  and  part  two  story 
and  basement  hotel  and  stor^  brick  building,  containing  stores, 
hotel  rooms  and  apartments^  which  was  subject  to  a  mortgage,  and 
that  the  property  was  reorganized  and  a  trust  agreement  executed 
December  29,  1936,  by  the  terms  of  which  three  trustees  were  appoint- 
ed; that  defendant,  Spencer  Corporation,  was  organized  and  all  of 
the  stock,  aggregating  1070  shares,  was  issued  to  the  trustees  and 
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certificates  of  interest  were  issued  to  the  bondholders  in  exchange 
for  their  bonds.  The  trustees  continued  to  operate  the  building 
which  .as  the  only  asset  of  the  corporation,  from  the  date  of  their 
appointment* 

May  19,  1941,  the  trustees  sent  a  letter  to  the  certificate 
holders  stating  that  they  had  received  an  of  er  ©f  060, Ouo  for  the 
building  and  recommended  acceptance.  The  proposed  sale,  the  com- 
plaint alleges,  was  frustrated  by  an  action  of  one  of  the  certifi- 
cate holders  in  a  proceeding  in  the  Superior  court.  That  more  than 
2  years  after  the  offer  of  ^60,000  the  intervenor,  G,  Larson,  on 
September  10,  1943,  offered  -67,500  for  the  property  and  4  days 
later,  increased  her  offer  to  -70,000  without  the  payment  of  any 
real  estate  broker's  commission*  November  27,  1943,  the  Spencer 
Corporation  entered  into  a  written  agreement  with  the  intervenor, 
&»  Larson,  to  sell  her  the  property  for  170,000,  under  certain  terms 
and  conditions  and  a  deposit  of  '6,500  as  earnest  money  was  made  by 
Larson*  December  10,1943,  the  trustees  sent  a  letter  to  the  certi- 
ficate owners  advising  them  of  the  proposed  sale  to  Larson  and  they 
recommended  that  the  offer  be  accepted  and  the  property  ?old.  The 
letter  further  advised  that  in  the  agreement  the  right  was  reserved 
to  accept  higher  offers  within  20  days  from  the  date  the  notice  was 
given,  provided  there  would  be  a  net  increase  in  price  of  52,500, 
or  multiple  thereof*and  that  the  corporation  res'  ved  the  right 
to  accept  the  higher  offer  unless  Larson  within  3  days  after  notice 
thereof,  agreed  to  meet  such  higher  offer* 

December  29,  1943,  plaintiff,  who  was  the  owner  of  a  participa- 
tion certificate  for  30  shares,  or  "3,000,  offered  t?80,000  for  the 
property  on  the  same  terms  as  the  offer  made  by  Larson  and  tendered 
$7,500  as  earnest  money.  In  the  agreement  of  November  27,  1943, 
made  by  Larson,  the  right  was  reserved  to  her,  in  case  there  was  a 
higher  of  er  made,  to  meet  the  higher  offer  within  3  days  after  she 
was  notified  and  ion  January  4,  she  raised  her  offer  t  880,000* 


I 

+ 

- 

t   ■  i  l 

<       ■  < 

ft  •  ' 

•    ■  |  r 

i 

t  - 

,    inn  tt 


_ 


3. 

January  10,  1944,  plaintiff  filed  this  suit  and  in  her  complaint 
offered  to  pay  $85,000  for  the  property  and  tendered  S7,500  as 
earnest  money  as  evidence  of  good  faith,  January  li,  1944,  the 
trustees,  as  shareholders  of  the  Spencer  Corporation,  met  at  11 
o'clock  A*  ii«,  approved  what  had  bean  done  and  ratified  the  con- 
tract with  $*rson  to  sell  the  property  for  $80,000,  without 
commissions.  At  1:30  o'clock  on  the  afternoon  of  January  11,  plain- 
tiff served  a  notice  on  defendants  notifying  them  of  the  filing  of 
her  suit  and  that  on  January  13,  she  would  move  to  enjoin  the  sale 
to  Larson.  Upon  receipt  of  tne  notice  the  parties  and  their  counsel 
conferred  to  see  what  could  be  done  and  on  the  same  day,  January 
11,  1944,  defendants  at  4:37  P*  M«  entered  their  appearance  by 
their  counsel. 

At  the  beginning  of  the  hearing  of  the  case,  on  February 
9j  1944,  counsel  for  plaintiff  said:   HI  am  tendering  a  certified 
check  drawn  on  the  First  National  Bank  of  Chicago,  dated  January 
11,  1944,  for  $7500,"  and  offered  to  endorse  the  check  to  the 
Spencer  Corporation  as  earnest  money  and  as  evidence  of  Plaintiff's 
good  faith  to  carry  out  her  offer  of  $85,000  for  the  property* 
Thereupon  counsel  for  defendants  said:   M/?e,  of  course,  would  like 
to  get  185,000  for  the  bondholders  but  here  we  have  no  power  to 
accept  it  on  behalf  of  the  bondholders  so  we  must  reject  it»" 

On  May  19,  1941,  the  trustees  notified  the  certificate 
owners  that  on  April  11,,  1938,  an  appraisal  committee  ©f  the  Chicago 
Rgal  Estate  Board  valued  the  property  at  S65,743;  on  October  16, 
1939j  a  committee  found  that  the  property  had  a  speculative  value 
of  $82,000;  and  on  March  1,  1941,  an  appraisal  committee  found  that 
the  property  had  a  speculative  value  of  «75,000» 

Plaintiff's  position,  as  stated  by  her  counsel  is  (1)  that 
the  trustees  "did  not  use  care,  prudence  or  dill;  ence  in  attempting 
to  dispose  of  the  real  estate"  which  was  the  only  asset  of  the  cor- 
poration; (2)  "That  the  alleged  contract  was  unauthorized,  invalid 
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and  of  no  force  and  effect;"  (3)  that  the  370,000  offered  by 
Laraon  was  wholly  inadequate  as  Is  shown  by  plaintiff  offering 
$80,000  an^  which  Increased  offer  was  promptly  met  by  Larson. 
Counsel  further  wontend  that  the  day  before  the  contract  with 
Larson  was  approved  by  the  trustee,  namely  January  11,  she  had 
filed  her  suit  and  that  the  suit  "therefore  was  Lis  Lenders; w 
that  the  trustees  should  have  accepted  plaintiff's  of  'er  of  ; 85,000. 
And  further  "that  in  the  sale  of  the  property,  the  cor oo rati  :>n  did 
not  comply  with  the  provisions  of  the  Business  Corporation  Act  of 
Illinois*"  And  "that  the  proposed  sale  for  $80,000  to  La  son  be 
enjoined;"  that  plaintiff's  bid  be  entertained  and  the  court  conduct 
and  direct  the  manner  in  which  the  property  should  be  sold* 

It  has  long  been  the  settled  law,  which  is  undisputed  in  the 
instant  case,  and  as  stated  by  counsel  for  plaintiff:   "trustees 
should  use  care,  diligence  and  prudence  in  the  administration  of 
the  trust,  and  owe  allegiance,  loyalty  and  fidelity  to  the  cestui 
que  trust,"  citing  j&elnhard  v*  Salmon,  et  al.»  249  if.  Y,  458 
(164  N.  S*  545):   Straus  v.  Chicago  Title  &   Trust  Co.,  273  111,  App. 
63*  It  has  often  been  said  that  "'The  care  and  prudence  to  be 
exercised  by  trustees  is  that  which  ordinary  me-  #ould  exercise 
under  like  circumstances  in  connection  with  their  own  affairs*  If 
a  trustee  "has  exercised  the  care  and  judgment  of  ordinarily  pru- 
dent men  in  their  o?/n  affairs  he  will  not  be  chargeable  for  mere 
errors  of  Judgment  nor  for  accidental  injuries  and  losses*" 
{$   Pomeroy's  Eq.mJur. ,  3rd  Kd,  §1070)'   v/ylle  v,  Busnnell,  277  111. 
484;"  Panic  v-  Chicago  Title  &   Trust  Co.,  314  111*  App.  53.   But  as 
we  88l16   in  the  Pank  case,  in  quoting  from  an  opinion  by  Judge 
Kenyon,  in  Thompson  v.  Hayes,  11  F*  (2d)  244,  when  after  quoting 
§1070  of  Pomeroy  he  said:   "The  rule  should  be  even  stronger  than 
expressed  above,  as  a.  person  dealing  with  his  own  property  may 
exercise  prudence  or  not  as  he  may  choose*  A  trurtee,  however,  must 
exercise  the  highest  good  faith,  keeping  ever  in  mind  the  interests 
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of  the  beneficiary*"  Chief  Jud^e  Cardozo,  In  speaking  for  the 
Court  of  Appeals  of  New  York  said:   "Joint  adventurers,  like 
copartner^,  owecto  one  another,  while  the  enterprise  continues, 
the  duty  of  the  finest  loyalty.  Many  forms  of  conduct  permissible 
in  a  workaday  world  for  those  acting  at  arm's  length,  are  forbidrien 
to  those  bound  by  fiduciary  ties.  A  trustee  is  held  to  something 
stricter  than  the  morals  of  the  market  place.  Not  honesty  alone, 
but  the  punctilio  of  an  honor  the  most  sensitive,  ie  then  the 
standard  of  behavior,***  thus  has  the  level  of  conduct  for  fiduci- 
aries been  kept  at  a  level  higher  than  that  trod  en  by  the  cro.d. 
It  will  not  consciously  be  lowered  by  any  judgment  of  this  court," 
And  what  we  said  in  wimple  State  Bank  v*  Continental  Illinois  Co. , 
279  111*  Appe  224-231,  in  discussing  the  law  in  relation  to  parties 
in  business  transactions,  is  somewhat  applicable  here.  'Is   there 
said  that  in  a  business  transaction  between  parties,  some  cases 
sanction  "puffing,9  ^dealer's  talk,"  or  "opinion* "  But  obviously, 
under  the  law,  such  conduct  of  trustees  would  not  be  sanctioned* 
From  the  facts  heretofore  stated  it  appear?  that  the  pro- 
perty had  been  operated  by  the  trustees  since  1936.  In  1938  it  sras 
appraised  at  #65,743;  in  1939  appraisers  said  it  had  a  speculative 
value  of  §82,000;  and  in  1941  the  same  committee  found  the  speculat- 
ive value  of  the  property  to  be  ^75,000*  The  trustees  had  received 
an  offer  of  $60,000  in  1941,  and  ^67,500  in  September,  1943,  which 
was  lnoreased  to  170,000  4  days  thereafter  and  November  27,  1943, 
entered  into  the  written  agreement  with  the  intervenor,  Larson,  to 
sell  her  the  property  for  $70,000  and  she  made  a  deposit  of  $6,500 
as  earnest  money.  There  was  a  reservation  in  the  contract  that  the 
trustees  might  accept  a  higher  offer  if  made  within  20  days,  etc., 
and  that  if  they  notified  Larson  of  such  higher  offer  and  she  would 
pay  the  higher  amount,  the  property  would  be  sold  to  her.  The 
owners  of  the  beneficiary  certificates  including  plaintiff,  were 
notified  of  the  terras  of  the  contract  with  Larson  and  December  29, 
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plaintiff  offered  #80, 000,   This  was  met  by  Larson  and  the  action 
of  the  trustees,  in  agreeing  to  sell  the  property  to  Larson  for 
this  amount,  was  approved  by  the  trustees  and  stockholders*  In 
these  circumstances  we  think  the  trustees  acted  fairly  and  honor- 
ably under  the  rule  of  law  above  stated,  toward  the  beneficiaries 
and  they  were,  to  say  the  least,  in  honor  bound  to  oonvey  the 
property  to  Larson;  and  this  too*  although  plaintiff  filed  the 
instant  case  on  January  10,  1944,  offering  585,000,  "a  trustee 
is  held  to  something  stricter  than  the  morals  of  the  market  place*" 

From  what  v?e  have  said  we  think  it  clear  that  the  doctrine 
of  Lis  Pendens*  which  counsel  for  plaintiff  seeks  to  invoke,  is 
immaterial* 

The  decree  of  the  Superior  court  of  Cook  county  is  affirmed* 

AFFIRMED, 
Niemeyer,  F«  J*,  and  Matchett,  J»,  concur. 
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Gen.  No.  9991 


A,  ;enda  No.  5 


IN  THE  APPELLATE  COURT  OF  THE 
STATE  OF  ILLINOIS 
Second  District 
October  Term,  1944. 


\J 


Ruth  Marshall,    formerly   Ruth 

V 

Weaver,    June   3ye,    formerly 

June   Sommonson,    Blanche   E. 

Weaver,   and  Harry  G.  Weaver,                      ! 

Plaintiffs-Appellants, 

Appeal  from  the 

v. 

Circuit    Court   of 

The   B.    F.    Goodrich  Company,    a 

DuPa  c   County 

corporation, 

Defendant-Appellee, 

and 

Max  C.    Hepler  and   Roy   C.    Voelz, 
copartners  doing  business  as 

[ 

Q 

Liberty  Drive   Garage, 

Defendants                                     ; 

Dove,   P.J.:  ^ 

Appellants   instituted  a   suit   in  the  circuit    court   of    DuPage 
County  against  the  B.   F.    Goodrich  Company,   appellee,    and  others, 
to  recover  damages  alleged  to  have  been   sustained  on  account  of  an 
automobile  accident   occasioned  by  the  bloving  out  of   a  tire  alleged 
to  haw  been  manufactured  by  The  B.    F.    Goodrich  Company,    appellee, 
sold  by  the   other  defendants   to  Harry  G.  Weaver,    one  of   the   plaintiffs, 
and  warranted  by  all  of   the  defendants   to  be  blowout  proof.      The 
cause  is  here  by  an  appeal  from  an   order  of  the  circuit    court  denying 
a  motion  by  the   plaintiffs   for   a  continuance,    and  dismissing  the 
cause  for  want   of  prosecution.      The  grounds  argued  for  reversal  are, 
that   the  court   erred  denying  appellants'    tiro  motions  for  an  order 
requiring  appellee  to  produce  certain  documents  and  records,   and  in 
denying  each  of    two  motions  for  a.  continuance  and  in  dismissing  the 
cause  for  want   of prosecution. 

The   complaint,    as   amended  on  March  20,    1944,    alleged  that  The 
B.   F.    Goodrich  Company  was   the   parent   oompany  of   several   sub- 
sidiary companies,    among  them  the    B.    F.    Goodrich  Rubber  Company; 
that   the  tei&EKxaubcKEfciaEdtxxxxxxxxxxxxxxxxxxxxxxxx  latter  advertised 
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the  kind   of    tire    In  controversy   as  blow  out    proof;    that   the 
subsidiaries,    including  the   B.    F.    Goodrich  Rubber  Company, 
were  dissolved;    and  that   The    B.    F.    Goodrich  Company  assumed 
all   of  the   activities,    assets   and  liabilities   of  the    B.    F. 
Goodrich  Rubber  Company,    and   continued  to   advertise   such 
tires   as  blow  out  proof.      The    motions   to  produce  documents 
and  records  are  oonf ined  to   documents  and  records  showing  the 
incorporation,    change  of   name ,    date  of  dissolution,    ownership 
of   capital   stock,   and  the    assumption  by    the  B.    F.    Goodrich 
Company   of    the  activities,    assets   and  liabilities   of   the  3.   F. 
Goodrich  Rubber  Company,    all  of  which,    as  alleged  in  the  amend- 
ed comprint,    is   admitted  by  the   amended  answer  of  the    B.   F. 
Goodrich   Company.      The   amended  answer,    filed  on  March  21,1944, 
denies   the   alleged  advertising  of    the    tire   as  blow  out    proof, 
but  neither  of   the  motions   to  produce  documents  asks   for   ^ny 
such  as  might    relate  to  the   alleged  advertising.      The   matters 
thai!\jcould  be   shown  by   the  documents   asked  for  in  the  motions 
being  admitted  by  the  defendant,    such  matters  were  not   in 
issue,    and  needed  no  proof.      There  was   no  error  in   denying 
the  motions  to  produce. 

As  to   the  alleged  error  in   denying  the  motions   for   a  con- 
tinuance,   the  complaint    alleges   the   tire  was  purchased  on 
December  12,    1934,    and  that    the  accident    occurred  on   September 
13,    1935.      Suit   was   originally  filed  on  May   3,    1937,    and  plain- 
tiffs were  nonsuited  on  November   12,    1941.      The  complaint    in 
the   instant    case  was  filed  on   December  4,    1941.      The  B.    F. 
Goodrich  Company  was   defaulted  on  January   27,    1942,    the  default 
was  set    aside    on  February   24,    1942,    appellee's   motion  to  dis- 
miss the  complaint,    filed  on  the    same   day,    was   denied   on   Decem- 
ber 28,    1942,    and  an   answer  to  the  complaint   was  filed  on  Janu- 
ary 11,    1943.      On  March  18,    1943,    the  defendants  filed  a  motion 
to  place  the  cause  on  the  April  1943  trial  calender,    which  was 
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done,    and   on  December  15,    1943,    another  order  was   entered 
placing   the  oase   aa  the   first    case   for  trial   for  the   March 
1944  Jury. 

On  March  6,    1944,    the  plaintiffs  filed  a  motion  reciting 
that  the    cause  had  beer,  continued  to   March  21,   1944,    and  ask- 
ing that    it   be  continued  to  the  May  1944   Jury.      The   motion 
alleged  that   Dr.    Harry  W.    Kinne   and   Dr.    William  G.    Perkins, 
both  of   Wheaton,    Illinois,    at    the   time   of  the    accident, 
attending   physicians   of   Ruth  Marshall   and  Blanche   2.    Weaver, 
were   in  the   United  States   Army,    the   former    a  Major   In   the 
.  Medical  Corps,    then   on  duty   at   Fort   Mcintosh,    Laredo,    Texas, 
and  the    latter  a  Captain  in   the    Medical  Corps,    and  was   last 
on  duty   in  England  as   a  member   of    201   Dispensary,    APO   #633, 
c/o  Postmaster,    New  York,    New  York. 

The   motion  alleged  that   both    doctors   are  materiel    and 
essential  witnesses   and  are   the   only  persons    entirely  familiar 
with   the   injuries,    treatment    and  suffering  of   said  plaintiffs; 
that   on   December  15,   1943,    plaintiff  Harry   G-.    Weaver  wrote  to 
Captain  Perkins,    55th  Repair    Squadron,    APO  #635,    c/o   Post- 
master,   New  York,    New  York,    advising  that   it   was  necessary   and 
desirable   to    take  his  deposition  in  connection  with  the   case, 
and  inquiring  the    correct   name    of   the   organization  to  wnich   he 
was  assigned  or  attached,    in  order  that   the  dedimus  could  be 
directed  to   the  proper  offices  there;   that    on  March  3,    1944, 
a  reply  was   received  from  Captain  Perkins,    dated  February   16, 
1944,    sent   V-mail,    stating  that   Mr.    Weaver's   letter  had  been  re- 
ceived only  a  few  days   before,    owing   to   Captain  Perkins    having 
been  moved  around  quite  a  bit,    and  that    he  would  be  glsd  to 
cooperate        in  the  matter.      The   motion,    as    shown  by  the   abstract, 
further  alleged  that  on  December  18,    1943,    a  similar  letter  was 
sent   to  Major  Kinne,    at   Fort   Mcintosh,    and  that    on   December  15, 
1943,    plaintiff  Marry  G-.    Weaver  called  at  the   Community   Hospital, 
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Geneva,    Illinois,    where   the  plaintiff  Ruth   Marshpll  was  cared 
for   and   treated  many  months,    in  order  to    secure  the   hospital 
records  relative  to  her,   and  was   informed  that    such  records 
had  been   delivered  to   Dr.    Klnne  for  use  in  the    trial   of  this 
case   at   a   previous   time  when   it    was   thought   it   could  be  tried; 
that   on  communicating  with  Dr.    Klnne    in  reference   to    the   hos- 
pital  records   a  letter  was   received  from  him  on  or  about    March 
1st   stating  that    he  was   sorry  to   delay   replying,  but   that  he 
had  been    on  a  trip  to    the   west    coast   in  an   army  plane   and  had 
only   recently  returned;    that   the    cabinet   in  which  certain  of 
his    records  were  kept    had  been  sold,   but    that   his  wife,   who 
was   then  at   Fort   Mcintosh,    was   of   the  opinion  that    the   X-ray 
films   taken   of   Ruth  Marshall  were  at   the   doctor's  home   in    .vest 
Chicago,    Illinois,    and  that   she    thought    she  knew  where   they 
were  and  would  make    an  effort   to   secure  them    and  the    hospital 
records  at   once.      It  is   then  alleged  that  pursuant    to  notice 
from   Harry  G.    Weaver,    under  date  of   December  15,   1943,    Ruth 
Marsnall   returned  from  California  to   and  was   then   in   Vine aton 
for   the  trial. 

The   motion  then   alleges   notice  on   December  15,   1943,   to 
defendants'    attorney  to   admit   certain  facts,    who  stated  that 
he  had  communicated  with  his    client   at  Akron,    Ohio,    and  as  soon 
as  he  heard  from  his  client    would  file   whatever  was  appropriate 
and  notify  plaintiff  without   delay;    that,   not   hearing  from  de- 
fendant's  attorney,    plaintiffs   successively  filed  the    motions 
for  an   order  to  produce  documents  above  mentioned,    on  January 
28,    1944  and  February  17,    1944,    which  were   denied,    and  that    on 
March  3,    1944,    plaintiffs   served  a  notice  on  the   defendants1 
attorney   that   on  March  6,    1944,   they  would  apply  for  a  commis- 
sion to   take  the    depositions  of    the    secretary  and  the  director 
of   advertising  of   the   B.    F.    Goodrich  Company,    at   Akron,    Ohio, 
on  March  20,    1944.      The  motion  concludes  with  an  allegation 
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"that  beginning  prior  to    December  15,    1943,    they  used  every 
effort   to   secure   admissions   from  the   defendant  to    nave   the 
defendant   produce  certain  documents   in  order  to   moke    out   the 
essential   elements   of  plaintiffs  case   and  It   was  not  until 
the  second  day   of   March,   1944,    that  plaintiffs  learned  that 
the   statutory  methods  provided  to   accomplish   this   would   not 
be   available   and  it  was   necessary    to  serve   tnree   days    notice 
of    request  for    dedimus  potestatum"  and  that    the  depositions 
could  not    be  taken   until  March  20th,    not    In  time  for   the   trial 
on  March  21st.      Attached   to   the  motion  is    m    affidavit    of 
Harry   G-.    Weaver  that    the   plaintiffs  will  be   unable   to   make  out 
a  case  without    the   information   requested   in  the   various   motions 
filed,    and  their  rights  will  be!  jeopardized  unless   the  deposi- 
tions of   the   two  doctors  mentioned  and  the  hospital   records   are 
available. 

The   motion  was   denied,    as  was   a  similar  motion  filed  on 
March  21,    1944,    the  day   on  which  the   suit    was   dismissed   for 
want   of   prosecution. 

Without   prolonging  this    opinion  unnecessarily,    it   is 
sufficient    to    observe  that  neither  motion  for  a  continuance 
states   any  fact   to  which   either   of  the   doctors  would   testify. 
and  on  the  hearing  on  March  21,    1944,    counsel  for   appellee 
stated,    which  was   not  denied,    that   on   the  hearing  of   the  pre- 
vious   motion  he   told  appellants'    counsel   in   the  presence   of 
the  court  that   if  they  would  prepare  an  affidavit   of   what   the 
doctors  would   testify    to,    he   couldjprobably    admit    it,    and  fur- 
ther indicated  that    the  same   situation  still  obtained.      He 
further  stated,   which   is   also  not    denied,    that   he   appeared  with 
plaintiffs'    counsel,    on  the   pre-trial  call  on   December  15,    1943, 
and  the  cause  was   continued  because   Mr.    Weaver  told  the  court 
that  his    daughter,    Ruth  Marshall,   was  in  California  and  would 
not   be   able  to    leave  until   February.      It   is   further  to  be 
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noticed  that   there   is  no   shoving  of  diligence    in  procuring 
a  commission  to  take    the   depositions   of    the    two    officers  of 
The   B.    F.    Goodrich  Company,    but   the   motion  shows   the  plain- 
tiffs knew  there  would  be   no  admission  of    facts  when   they 
filed  their  first  motion  for  an   order  to  produce   documents, 
on  January  28,   1944.      No  diligence  is   shown    to   obtain   the 
hospital  records,   wnich  the  motion  rather  tends  to   show  might 
be  available  by  reasonable    effort.        As  to    taking  the  deposi- 
tion of   Dr.    Kinne,the  motion,    so  far  as  disclosed  by  the 
abstract,    does  not    show  that   it   could   not   have  been   taken  at 
Fort   Mcintosh  in  ample  time  to  be  used  on   the   trial.        The 
letter  from  Dr.    Kinne  mentioned  in  the  motion  is    apparently 
a  reply  to   only  the  communication  regarding  the   hospital 
records.      The  motion  alleges   Dr.    Kinne  was  in  the  army  since 
the  summer  of  1942,   but  does  not   disclose  when   Dr.   Perkins 
entered  the  service.      The  instant    case  was  filed  in  December, 
1941.      Plaintiffs  therefore  had  about    six  months   to  take  the 
deposition  of    Dr.   Kinne  before  he  went  into   the  service.      If 
they   had  no  opportunity   to   take    the   deposition  of   Dr.    Perkins 
before  his    induction   into   the   army,    the   motion  does   not    so 
allege.      Supreme  Court  Rule   14,    (ill.   Rev.    Stat.    1943,    chap. 
110,    par,    259.14),    providing   that    it    shall  be   a  sufficient 
showing  of  diligence   in  seeking   to  obtain  evidence  that    the 
absent   witness    is  in   the   military  service   of   the   United  States 
or  of  tnls    State,    manifestly   does  not    apply   to  a  want    of    dili- 
gence before  the   absent   witness   entered  the   military  service. 
Furthermore,    about    a  year  and  a   half   elapsed  between   the    summer 
of   1942,    and  December  15,    1943,    before  plaintiffs   made  any 
effort   to  communicate  with  either    of   the   absent  witnesses   re- 
garding the    taking  of  their  depositions,    and  the  case  had  mean- 
while been  placed  on   the   April  1943  trial  calendar.      We  do   not 
think  the   statute  was  meant  to   apply  to   such    obvious  want   of 
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diligence. 

The   fact  that  on  the  hearing  of    the   second  motion  for 
a  continuance,    the  court   remarked;      "You  appeared  before 
Judge   Knoch  and  it  would   seem  that   that  was   in  plenty  of 
time  to    take   depositions.      All   I  know   Is    what   appears   and 
I  find  a  note   here  which   says   the    trial   of  the  case  is   not 
to  he   continued",    does  not   indicate   an   abuse  of    discretion 
in  denying  the   pending   motion.      It  merely  referred  to  the 
former  motion   and  order.      Under  long  established  rules  re- 
lating  to   the   sufficiency   of   motions   for  continuance,    the 
trial  court  correctly  denied  the  motions,    and  the  order  de- 
nying the  sane  and  dismissing  the  cause  for  want  or  prose- 
cution is    affirmed. 

Affirmed. 
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III   THE  APPELLATE  COURT  OF  ILLII  . 
SECOND  DISTRICT 
OBBR  TERM^  A.D.  1944 


MARGARET  HARRIS, 

APPEL: 
vs. 
ILLINOIS  POWER  COMPANY, 
A  CORPORATION, 

APPELLANT, 


APPEAL  PROM  THE  CIRCUIT 
COURT  OP  PEORIA  COW  FY. 


HUFFMAN,  J. 

Appellant  was  operating  one  of  its  traffic  buses 
east  on  Main  Street  in  the  City  of  Peoria.  Phen  the 
bus  stopped  to  take  on  passengers  at  the  intersection 
of  Main  and  Jefferson  Streets,  appellee  and  two  lady 
companions  boarded  the  bus.  The  bus  was  crowded.  The 
seats  were  all  occupied.  People  were  standing*  Appellee 
and  her  friends  remained  standing*  The  scheduled  route 
of  the  bus  required  that  it  turn  south  on  Jefferson 
Street  at  tills  intersection*  A  driver  of  a  passenger 
car  had  been  trailing  the  bus  as  it  approached  this 
intersection,  and  came  to  a  stop  near  the  south  curb 
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of  Main  Street,  and  at  the  rear  of  the  bus  as  it  made  its 
regular  stop  for  the  intersection.   The  bus  and  the  passen- 
ger car  evidently  started  moving  forward  into  Jefferson 
Street  with  the  change  in  the  traffic  light.  As  the  bus 
made  its  right  turn  on  Jefferson,  to  the  south,  the  passen- 
ger car  which  likewise  was  turning  south,  became  trapped 
between  the  bus  and  the  curb.  '.V'hen  the  operator  of  the 
bus  discovered  this  situation  and  that  the  passenger  car 
was  wedged  between  the  bus  and  the  euro,  he  Drought  the 
bus  to  a  sudden  stop.  There  is  no  conflict  in  the  evi- 
dence up  to  this  point. 

In  the  course  of  the  events  just  above  detailed,  the 
appellee  lost  her  balance  and  sustained  an  injury  to  her 
ankle.  She  was  removed  to  the  hospital  where  a  cast  was 
applied  from  the  knee  down.  She  remained  in  the  hospital 
for  approximately  twelve  days.  Following  her  stay  at  the 
hospital,  she  was  in  bed  for  e  week  and  thereafter  in  a 
wheel  chair  for  a  month.  Following  this  period,  sho  used 
crutches  for  some  four  or  five  weeks.  The  accident  happen- 
ed on  September  1,  1943.   It  was  about  December  1st,  when 
appellee  ceased  using  crutches.  The  doctor  states  that  the 
ligaments  which  sustain  the  arch  of  the  Toot  had  been  torn. 
Trial  resulted  in  a  verdict  for  appellee  in  the  sum  of 
£3,000.  Appellant  brings  this  appeal  from  judgment  render- 
ed thereon. 

Appellant  urges  that  the  verdict  is  contrary  to  the 
evidence!  that  appellee  failed  to  prove  any  negligence 
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on  the  part  of  appellant,  which  was  the  proximate  cause 
of  the  Injury;  that  the  verdict  Is  excessive;  and  that 
the  court  erred  in  refusing  to  give  Its  fourth  instruct 

Testimony  on  behalf  of  appellee  is  to  the  effect  that 
the  bus  made  a  sharp  turn  into  Jefferson  3 tree t,  and 
immediately  after  such  turn,  a  sudden  stop  due  to  its 
collision  with  the  passenger  car?  and  that  at  such  time 
appellee  was  thrown  from  her  position  In  such  a  manner 
as  to  cause  the  injury  to  her  ankle  and  foot.  This  situa- 
tion was  properly  a  question  of  fact  for  the  jury,  with 
respect  to  the  causes  of  appellee's  Injury. 

Appellee  was  employed  at  the  wage  of  .,100,  per  month. 
She  states  that  she  has  not  been  able  to  resume  work  since 
the  injury,  although  she  made  an  effort  to  work.  She  was 
caused  to  employ  a  housekeeper  during  the  period  in  which 
she  was  unable  to  walk  about.  Surgical  care  was  #134,  and 
the  hospital  expense  $105*43* 

It  does  not  appear  the  jury  was  motivated  by  any 
improper  impulses  In  assessing  appellee's  damages ,  and 
under  the  state  of  the  record,  we  do  not  feel  it  can  be 
considered  excessive.  Appellant's  refused  instruction 
No.  4,  about  which  it  complains,  was  an  instruction  con- 
sisting of  sub-sections  (a)  (b)  and  (c)  of  Sec.  133, 
Article  IV.,  Gh.  95£  (Motor  Vehicle  Act,  1943  111.  St.), 
These  sections  have  to  do  with  the  duty  of  the  operator 
of  a  motor  vehicle  which  is  involved  In  an  acciaent  result- 
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log  In  Injury  or  death  to  any  person,  to  Immediately  or 

forthwith  bring  his  vehicie  to  a  stop  at  tho  3cene  of 
such  accident  or  as  close  thereto  as  possible,  and  remain 
at  the  scene  of  such  accident  until  he  has  complied  with 
the  requirements  of  the  Act,  by  furnishing  his  name  and 
address,  registration  number,  etc.  The  aianlfest  purpose 
and  intent  of  the  various  sections  of  Article  IV,  of  this 
Act,  is  to  prevent  on©  causing  injury  to  leave  ..  e  scene 
of  the  accident  and  thus  escape  Identity.     are  not  of 
the  opinion  the  refusal  of  the  court  to  give  such  sections 
of  tills  Act  to  the  jury  a3  were  embodied  -  -   pellant's 
instruction  No,  4,  constituted  error-*  Appellant  was  operat- 
ing a  public  bus  engaged  in  the  transportation  of  passengers 
for  hire,  and  although  It  would  be  the  duty  of  the  operator 
of  the  bus  In  the  event  of  aeei<    ,  to  eoiap]  ,      the 
statute,  yet  appellant  makes  objection  tc  the  refusal  of 
the  Instruction  on  the  ground  that  It  was  the  duty  of  the 
driver  of  this  bus  to  bring  It  to  an  "Immediate"  stop,  and 
that  If  such  an  Immediate  or  sudden  stop  resulted  in  Injury 
to  appellee,  that  appellant  was  excused  and  exonerated  from 
such  injuries  by  virtue  of  his  duty  under  the  statute  to 
bring  the  hut   to  an  "Immediate"  stop. 

As  previously  stated,  it  appears  the  question  of  the 
manner  of  appellant's  operator  In  handling  the  bus,  and 
the  cause  of  appellee's  injuries  were  questions  of  fact 
for  the  jury.  We  are  unable  to  say  that  the  verdict  was 
the  result  of  passion  or  prejudice,  or  that  it  should  oe 
considered  so  excessive  as  to  justify  disturbing  it. 

The  judgment  is  therefore  affirmed. 

_4_       Judgment  affirmed. 
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HOWARD  PARKER, 

Appellant, 

vs. 

EVI1I  WOODARD,    et  al.    as   the  BOARD 
07  EDUCATION  OF  THE  FAIRDALE 
COLSMUIJITY  HIGH   SCHOOL    DISTRICT 
NO.    416, 

Appellees. 


Appeal  from 

Circuit  Court, 
DeKalb  County. 


WOLFS,  -—   J. 

Howard  Parker,  the  appellant,  filed  in  the  Circuit 
Court  of  DeKalb  County,  a  petition  for  a  writ  of  mandamus  against 
the  defendants,  the  Board  of  Education  of  Fairdale  Community  Pligh 
School  District  No.  416,  in  which  he  alleges  that  he  lives  in 
said  High  School  District j  that  he  had  two  children  of  High  School 
age j  that  the  High  School  was  not  a  standard  school,  and  therefore 
he  sent  his  children  to  another  high  school.  He  asks  that  the 
defendants,  the  Board  of  Education  of  the  high  school  district 
be  compelled  to  pay  the  tuition  of  3aid  children.  Motions  to 
strike  the  petitions  were  filed  and  were  sustained.   The  action 
then  was  changed  to  a  complaint  for  damages.   A  new  complaint 
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was  filed  as  a  supplemental  amended  complaint.   The  defendants 
entered  a  motion  to  strike  the  amended  complaint. 

The  Court  sustained  the  motions  to  strike  the 
amended  complaint,  and  entered  the  following  order:   "It  is 
ordered  that  the  motion  of  the  defendants  to  strike  the 
amended  complaint  to  stand  as  motion  to  strike  the  second  amended 
complaint  as  amended,  and  the  motion  to  strike  the  second  amended 
complaint  as  amended,  is  sustained;  the  plaintiff  having  elected 
to  stand  on  the  second  amended  complaint  as  amended. "  From  this 
order,  an  appeal  has  been  prosecuted  and  perfected  to  this  Court. 

Section  77  of  the  Practice  Act,  which  is  similar 
to  our  former  Practice  Act,  provides  that  an  appeal  may  be 
allowed  to  review  a  final  judgment,  order  or  decree  of  the  Cir- 
cuit Courts,  end  other  Courts.   The  order  appealed  from  is  not 
a  final  order  or  judgment.  Where  the  order  appealed  from  is  not 
a  final  order,  this  Court  has  no  jurisdiction  to  review  it.   The 
Appellate  Court,  on  being  apprised  of  such  facts,  will  of  its 
own  motion  dismiss  the  appeal,  although  the  appellee  falls  to 
move  for  a  dismissal.   People  vs.  Banks,  235  111.  137;  Routt  vs. 
Newman,  157  111.  App.  242;  Daab  vs.  Ritter,  294  111.  App.  203; 
Prange  vs.  The  City  of  Marion,  297  111.  355. 

There  being  no  final  order,  or  judgment  in  the  case, 
the  appeal  is  therefore  dismissed. 
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C,  G.  SHERMAN,  doing  business 
as  Ve stern  Tree  Company* 

Plaintiff  below. 


FOLEY  BROKERAGE  COMWUft,  a 
corporation, 

Appellant, 


SMI  GORDON  et  al., 

Defendants  below. 


SAIrl  GORDON, 


)  APPEAL  PROM  CIRCUIT 

) 

)  COURT,  COOK  COUNTY* 

) 

) 
) 
> 

)  .  .A.  '■ 

)  * 

) 
) 
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Appellee. 
MR.  FBBSIBUJS  JtJSTICB  SULLI7AH  DELIVERED  OPINION  OF  THE  COURT. 

This  appeal  seeks  to  reverse  a  judgment  order  denying 
plaintiff's  motion  for  certain  relief  and  dismissing  its 
complaint. 

The  original  plaintiff,  C«  G.  Sherman,  filed  a  creditor's 
complaint  against  defendant,  Sam  Gordon,  alleging  that  Sherman 
had  recovered  a  judgment  against  Gordon  for  $1,989.8?  and  $32 
costsj  and  that  execution  which  had  issued  based  upon  said 
judgment  had  been  served  upon  Gordon  and  that  same  had  been 
returned  no  property  found.  The  complaint  also  contained  the 
usual  allegations  that  defendant  had  equitable  interests  and 
choses  in  action,  all  of  which  should  be  applied  to  the  pay- 
ment of  plaintiff's  judgment  end  concluded  with  the  usual 
prayer  for  relief.  In  Gordon's  sworn  answer  to  the  original 
complaint  he  denied  that  he  had  any  choses  in  action,  listed 
all  of  the  property  that  he  admitted  owning  and  asserted  that 
the  value  thereof  was  less  than  $400.  In  Gordon's  answer  to 
plaintiff's  amended  complaint  he  admitted  that  he  owned  certain 
choses  in  action  hereinafter  referred  to,  ..fter  filing  a  third 
amended  complaint  the  original  plaintiff  assigned  his  rights 
herein  to  Foley  Brokerage  Company,  which  was  substituted  as 
plaintiff  and  subsequently  filed  a  fourth  amended  and  supple- 
mental complaint  on  November  12,  1941. 
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For  a  proper  understanding  of  the  questions  presented 
for  our  dete?' aination  it  is  necessary  to  make  a  rather  detailed 
statement  as  to  the  essential  phases  of  this  litigation  as  they 
appear  from  the  pleadings  and  orders  entered  by  the  trial  court. 

On  June  27,  19 39  Gordon,  I'einstein  &   Jo.  and  three  others 
entered  into  a  joint  venture  for  the  purpose  of  buying  and 
selling  watermelons.  Gordon  contributed  $4,500  to  the  joint 
venture,  $4»QG0  of  which  he  had  borrowed  on  his  note  from  the 
Halsted  Exchange  National  Bank  (hereinafter  for  convenience 
referred  to  as  the  Hank.)  Pursuant  to  the  filing  of  the  original 
complaint  herein  summons  was  served  on  Gordon  on  /.ugust  22,  1939. 
On  October  $9   1939  Gordon  received  a  check  for  .2,250  from  the 
joint  venture  as  a  partial  return  of  the  capital  he  had  invested 
therein.  On  the  same  day  he  turned  this  $2,25>0  over  to  the  Bank 
in  partial  payment  of  the  $4,000  loan  he  had  b    ,ofore  made 
from  it.  Also  on  the  same  day  he  executed  and  delivered  a 
written  assignment  to  the  Bank  of  any  remaining  interest  that 
he  might  have  in  the  joint  venture  and  in  certain  railroad 
claims  growing  out  of  same.  The  assignment,  however,  was 
limited  in  amount  to  the  payment  of  the  balance  of  Gordon's 
indebtedness  to  the  Bank.   till  on  the  same  day,  October  5, 
1939,  tlie  Bank  confessed  judgment  in  the  Municipal  court  of 
Chicago  for  $4, 282*50  on  Gordon* s  note  and  thereafter  on 
Oovenber  IS,  1939  instituted  a  garnishment  proceeding  based 
on  said  judgment  against  Feinstein  &  Co.,  the  latter  answering 
that  it  owed  Gordon  $293.68,  On  December  6,  1939  the  joint  ven- 
turers filed  a  suit  in  the  Superior  court  in  the  name  of 
Feinstein  &  Co.,  as  their  nominee,  against  the  Hew  York  Central 
Railroad  Company,  in  which  damages  of  04,792*98  were  claimed  for 
loss  sustained  to  watermelons  turned  over  to  the  railroad 

company  for  shipment* 

On  December  6,  1939  the  original  plaintiff  filed  an 
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amended  and  supplemental  complaint  making  Feinstein  &  Co., 

Central 
the  Hew  York£P.ailroad  Company  and  the  Bank  additional  parties 

defendant,  alleging  therein  all  of  the  natters  heretofore  set 
forth  and  asking  for  injunctions  restraining  all  of  the  defend- 
ants except  Gordon  from  paying  any  funds  to  hin,  restraining 
the  Bank  from  receiving  any  funds  from  Gordon,  restraining  the 
New  York  Central  Railroad  Company  from  paying  any  money  to  him, 
restraining  Feinstein  &   Co*  from  disposing  of  any  funds  it 
might  receive  from  the  Iter;  York  Central  Railroad  .'ompany  in 
behalf  of  the  joint  venture  and  restraining  the  Bank  from  taking 
any  further  action  in  its  garnishment  proceeding;  against 
Feinstein  &  Co*  On  December  12,  19 39 ,   all  of  the  injunctions 
prayed  for  in  said  complaint  -ere  granted  and  a  receiver  was 
appointed  herein. 

On  June  13,  1940  it  was  ordered  by  the  trial  court  that 
Feinstein  a   Co.,  the  nominee  of  the  joint  venturers,  be  granted 
leave  to  settle  their  claim  against  the  Hew  York  Central  Fail- 
road  Company  for  $2,701.27,  that  Feinstein  &  Co,  turn  said  sum 
over  to  the  receiver,  that  the  receiver  pay  therefrom  $675  as 
fees  to  the  attorneys  for  the  joint  venturers  in  their  suit 
against  the  railroad  company  and  that  the  receiver  retain  in 
his  hands  the  balance  of  such  settlement,  amounting  to 
$2,026,27,  until  the  rights  of  the  claimants  to  said  fund 
were  adjudicated  and  determined  or  until  the  further  order  of 
the  court. 

In  plaintiff «s  prayer  for  relief  in  its  fourth  amended 
and  supplemental  complaint  it  asked  that  Gordon's  assignment 
of  October  5,  1939  to  the  Bank  be  set  aside  as  to  plaintiff, 
that  the  interest  of  the  Bank  therein  be  decreed  to  be  subject 
to  plaintiff's  interest,  that  the  Bank  be  decreed  to  pay  the 

obligation  of  Gordon  to  plaintiff  and  be  subrogated  to  plain- 
tiff's rights  after  said  payment,  that  the  Bank  be  enjoined 
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from  receiving  any  money  or  property  from  Gordon  or  Feinstein 
&  Co.  until  plaintiff's  Judgment  against  Gordon  was  paid,  that 
the  Bank  be  enjoined  from  proceeding  further  in  the  garnishment 
action  in  the  Municipal  Court,  that  the  Bank  be  decreed  to  hold 
the  $2,250  received  by  it  from  Gordon  subject  to  the  rights  of 
plaintiff  and  that  "the  Bank  be  required  to  pay  any  portion  of 
said  sum  to  plaintiff  to  satisfy  any  demand  plaintiff  might 
have  against  Gordon  after  the  moneys  in  the  hands  of  the  re- 
ceiver were  paid  out,"  Plaintiff's  right  to  any  of  the  relief 
sought  by  it  against  the  Bank  was  contested  by  the  latter, 
which  claimed  a  prior  right  to  both  funds  -  the  $2,2J>Q  paid  to 
it  by  Gordon  and  the  $2,026.27  in  the  hands  of  the  receiver. 

V/ithout  apprising  the  chancellor  or  Gordon  of  an  agree- 
ment theretofore  entered  into  between  it  and  the  Bank,  which 
agreement  will  be  hereinafter  considered,  plaintiff  procured 
Gordon's  approval  of  an  order  of  distribution  of  the  money  in 
the  hands  of  the  receiver  and  procured  the  chancellor  to  enter 
said  order  by  consent  on  October  8,  194-2.  That  order  is  as 
follows  % 

"On  motion  of  Oscar  S.  Seaver  &  J.     Pd  Jones  solicitors 
for  plaintiff  on  due  notice  to  all  parties  in  interest,  and  the 
Court  having  heard  argument  of  counsel  and  beinc  fully  advised, 
IT  IS  ORDERED: 

"1.  The  receiver  Fred  A.  Clarke  is  hereby  ordered  to  pay 
to  Harold  I,  Sullivan,  as  Master,  the  sum  of  $100  in  full  of  fees 
and  he  is  excused  from  filing  a  transcript  of  proceedings  before 
him  and  from  making  any  report  in  said  matter. 

"2.  The  receiver  Fred  A.  Clarke  is  further  ordered  to  pay 
to  Ealsted  Exchange  National  Bank  of  Chicago  the  sum  of  $25?O.G0 
instanter  which  sum  shall  be  credited  as  partial  payment  on  the 
judgment  in  the  case  entitled  lalsted  Exchange  National  Bank  cf 
Chicago  versus  Sam  Gordon  in  the  Municipal  Court  of  Chicago  in 
case  Bo.  2784651. 

"3.  The  receiver  Fred  A.  Clarke  is  further  ordered  to  pay 
to  Oscar  S.  Seaver  and  J.  Edward  Jones,  as  attorneys  for  Foley 
Brokerage  Co#  the  sum  of  $1481.27  instanter  which  sum  shall  be 
credited  as  partial  payment  on  the  judgment  in  the  case  entitled 
Sherman  vs.  Gordon  in  the  Municipal  Court  of  Chicago  in  case 
No,  2781206, 

"4.  The  receiver  Fred  A.  Clarke  is  further  ordered  to 
pay  himself  the  sum  of  S25.00  as  fees  and  expenses. 
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"5.  The  said  receiver  is  ordered  to  hold  the  balance 
of  :;150  for  disposition  by  Judge  Finnegan." 

On  June  3°,  1943  plaintiff  presented  a  written  motion^ 

the  following  portion  of  which  is  germane  to  tills  appeal: 

"That  an  order  be  entered  compelling  the  defendant  Sam 
Gordon  to  pay  to  the  receiver  the  sum  of  $2250.00  and  restore 
the  said  sura  which  said  defendant  turned  over  to  The  Halsted 
Exchange  National  Bank  of  Chicago,  a  corporation,  after  the 
plaintiff's  lien  attached  in  this  suit,  said  payment  to  be 
made  within  five  days  or  within  a  time  to  be  "set  by  the  court 
for  said  payment." 

After  a  hearing  on  this  motion  the  trial  court  entered 

the  judgment  order  on  October  19,  1943,  from  which  this  appeal 

is  taken.  The  pertinent  portions  thereof  are  as  follows: 

"After  the  filing  of  this  cause  the  plaintiff  and 
other  interested  defendants,  excepting  the  said  defendant 
Sam  Gordon,  entered  into  the  following  agreement  between 
themselves,  without  the  knowledge  in  the  first  instance  or 
consent  of  this  Court  and  without  notice  to  the  said  Sam 
Gordon: 

'"This  agreement  by  and  between  Foley  Brokerage 
Company,  a  corporation,  party  of  the  first  part,  and  Halsted 
Exchange  National  Bank  of  Chicago,  a  corporation,  party  of 
the  second  part,  witnesseth* 

"  'Whereas,  parties  to  this  agreement  are  parties  in 
the  above  entitled  cause;  and 

!'  'Whereas,  the  party  of  the  first  part  has  brought 
the  above  entitled  proceedings  and  has  sought  to  discover 
assets  in  the  hands  of  bam  Gordon,  Louis  Peinstein  and 
Peinstein  and  Co.,  Inc.,  a  corporation,  with  which  to  satisfy 
its  Judgment  against  Sam  Gordon,  and  funds  in  the  amount  of 
$2006.27  a^e  now  in  the  hands  of  Fred  A.  Clarke ^  receiver 
appointed  at  the  request  of  the  plaintiff;  and 

" •Whereas,  there  is  a  dispute  as  to  the  interest  of 
the  parties  to  the  suit  in  the  said  funds  and  the  party  of 
the  second  part  claims  to  have  a  prior  right  in  said  funds 
prior  to  the  right  of  the  party  of  the  first  part;  and 

" 'Whereas,  the  party  of  the  first  part  lias  claimed  to 
have  a  prior  right  in  the  sum  ©f  :-;2250.0O  paid  by  Sam  Gordon 
to  the  party  of  the  second  part  on  to  wit  October  5th,  19395 
and 

"•Whereas,  the  arrival  at  the  exact  amount  due  to  each 
of  the  parties  in  the  above  entitled  suit  in  the  funds  now  held 
by  said  Fred  A.  Clarke  would  entail  great  expense  in  i'laster  in 
Chancery  hearings  and  other  expenses  which  the  parties  hereto 
wish  to  avoid;  and 

■ 'Whereas,  party  of  the  first  part  is  willing  to  fore- 
go its  claim  against  the  party  of  the  second  part  as  to  the 
$2250.00  above  referred  to  and  to  waive  its  claim  ai   to  $250.00 
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now  in  the  hands  of  the  Receiver  in  consideration  of  the 
party  of  the  second  part  abandoning  any  and  all  claim  to 
01756.27  of  the  funds  now  in  the  hands  of  said  receiver 0 

n  'Now,  Therefore,  in  consideration  of  the  premises 
and  of  the  mutual  covenants  of  the  parties  hereto  and  of 
good  and  valuable  consi  cration,  receipt  of  which  is  hereby 
acknowledged  by  both  parties, 

'"Party  of  the  first  part  hereby  abandons  in  favor 
of  party  of  the  second  part  any  and  all  claim  to  $250,00 
of  the  funds  now  in  the  hands  of  the  receiver  Fred  A.  Clarke, 
in  addition  to  the  abandonment  of  $150.00  in  favor  of  Louis 
Feinstein  and  Feinstein  and  Co.,  Inc.,  a  corporation,  and 
also  any  and  all  claim  to  the  sum  of  $2250,00  paid  to  party 
of  the  second  part  on  to  wit  October  %   1939,  hy  Sam  Gordon 
and  agrees  not  to  seek  any  further  recovery  in  law  or  equity 
against  Halsted  Exchange  National  Bank  of  Chicago,  a  cor- 
poration, for  moneys  arising  out  or  the  joint  venture  in 
watermelons  in  which  Sam  Gordon  participated  or  in  any  other 
transaction  in  which  3am  Gordon  is  alleged  to  have  funds 
coming  and  party  of  the  first  part  agrees  to  look  to  other 
persons  or  corporations  for  any  funds  which  may  belong  to 
or  which  party  of  the  first  part  may  claim  belongs  to  said 
Sam  Gordon  or  in  which  the  said  Sam  Gordon  now  has  or  may 
now  claim  any  interest,  legal  or  equitable,  and  the  party 
of  the  first  part  will  save  the  party  of  the  second  part 
harmless  as  co  any  costs  in  the  above  entitled  case  arising 
from  the  Master's  proceedings  and  party  of  the  first  part 
waives  any  and  all  costs  which  it  might  otherwise  seek  to 
have  taxed  against  the  party  of  the  second  part. 

M 'Party  of  the  second  part  waives  and  abandons  all 
its  claims  in  favor  of  the  party  of  the  first  part  to  the 
sum  of  $l6o6*27  now  in  the  hands  of  the  receiver  and  in 
favor  of  Feinstein  and  Co.,  Inc.,  a  corporation,  and  Louis 
Feins tein,  the  further  sum  of  $150.00  now  in  the  hands  of 
said  receiver,  and  agrees  not  to  seek  any  further  recovery 
against  party  of  the  first  part  for  any  money  it  may  claim 
against  Sam  Gordon  and  agrees  to  look  to  other  persons  and 
corporations  for  the  payrient  or  settlement  of  said  claim 
against  Sam  Gordon. 

" 'The  parties  hereto  do  not  release  any  claims  which 
they  have  or  may  claim  to  have  against  3am  Cordon  but  reserve 
all  said  rights. 

'"The  agents  of  the  parties  executing  this  agreement 
for  their  respective  principals  warrant  that  they  have  due 
and  lawful  authority  to  execute  this  said  agreement. 

!i 'Foley  Brokerage  Co.,  a  cora. 
11 'By  J.  Edward  Jones 

"'Halsted  Exchange  National  Tank 
of  Chicago,  a  corp. 

'"By  17,  J,  Llahoney' 

"Under  this  agreement  the  said  plaintiff  abandoned  its 
hold  or  claim  on  the  ,2250,00,  paid  by  Sam  Gordon  to  the 
Halsted  Exchange  National  Bank  on  or  about  October  5>  1939* 
and  by  the  terms  of  said  agreement  agreed  to  accept  the  sum 
of  $1756.27  in  the  hands  of  the  receiver. 
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"Ey  its  own  action  th)         P  has  defeated  its 
lien  or  claim  to  the  £2250. 00 ,  and  now  asks  that  defendant, 
Jam  Gordon,  again  pay  said  sum  to  the  receiver, 

«■**-*  i'he  plaintiff  having  by  its  en  . ction,  by 
agreement,  releasing  his  claim  or  hold  on  ;      ;. -.   , 

"It  Is  Ordered  that  :  -  the  notion  to  require  Sam 
Gordon  to  again  pay  the  sum  of  $2250,00,  or  any  portion  of 
it,  to  the  receiver  is  denied, 

"By  virtue  of  the  premises  the  suit  herein  is  dismissed 
at  no  costs,  all  costs  having  been  paid. 

"Plaintiff  excepts  to  this  order. 

"Enter:  Philip  J,  Finnegan 

Pudge  of  the  Circuit  3ourt 
of  Cook  County." 

This  then  is  the  situation  presented  here.  The  filing 
of  plaintiff's  creditor's  complaint  and  the  service  of  summons 
on  Cordon  pursuant  thereto  on  August  22,  1939  constituted  an 
equitable  levy  on  all  choses  in  action  that  Gordon  owned  on 
that  date,  subject,  however,  to  the  prior  rights  of  other 
claimants,  if  any,  in  and  to  such  choses  in  action.  Two  funds 
were  thereafter  created  from  moneys  received  by  Cordon  or  for 
his  benefit  from  the-  watermelon  venture,      irst  was  the 
$2250  which  Gordon  received  from  said  venture  and  paid  to  the 
Bank  on  October  %   1939  and  the  second  was  the  net  amount  of 
$2,026.27  received  by  the  receiver  as  the  result  of  the  settle- 
ment of  the  joint  venturers'  elaia  against  the  railroad  company. 
Both  of  these  funds  were  admittedly  within  the  control  of  the 
trial  court.  Ever  since  their  discovery  or  creation  . laintif f 
diligently  and  persistently  pursued  these  funds  to  enforce  its 
claimed  prior  lien  on  and  right  to  the  money  in  such  funds  or 
at  least  to  sueh  portion  thereof  as  was  necessary  to  satisfy 
its  judgment  against  Gordon. 

Plaintiff  having  failed  to  include  in  the  record  the 
Bank's  answer  to  its  complaint,  we  are  not  advised  as  to  the 

nature  of  the  Steak* a  claim  to  a  prior  right  to  said  funds  but 
the  settlement  agreement  heretofore  referred  to  between  plain- 
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tiff  and  the  Bank,  which  is  set  forth  in  full  in  the  judg- 
ment order,,  declared  that  "there  is  a  dispute  as  to  the 
interest  of  the  parties  to  the  suit  in  the  said  funds  and  the 
party  of  the  second  part  [Bank]  claims  to  have  a  prior  right 
in  said  funds  prior  to  the  richt  of  the  party  of  the  first 
part  [plaintiff.]"  Under  the  terras  of  said  agreement  plain- 
tiff abandoned  and  waived  its  claimed  right  to  the  $2250 
fund  in  the  hands  of  the  Bask  and  as  a  result  of  the  agree- 
ment the  Bank  was  permitted  to  retain  the  ,2250  and  td>  receive 
$250  from  the  fund  in  the  hands  of  the  receiver,  while  plain- 
tiff received  $1481.27  from  the  latter  fund.  While  it  is  true 
that  the  distribution  of  the  fond  in  the  hands  of  the  receiver 
was  approved  by  the  entry  of  a  consent  order  by  the  trial  court, 
it  is  also  time  that  vihen   said  order  was  entered,  neither 
Gordon  nor  the  chancellor  was  apprised  of  the  agreement  between 
plaintiff  and  the  Bank,  whereby  they  settled  as  between  them- 
selves all  the  issue;-:  pending  before  the  court.  It  was  about 
nine  months  after  plaintiff  had  received  the  $1481,27  from 
the  fund  in  the  hands  of  the  receiver  that  it  filed  its  motion 
in  the  trial  court  to  compel  Gordon  to  restore  the  $22^0  fund, 
which  he  had  the   of ore  paid  to  the  Bank  ana  as  to  which 
plaintiff  in  the  settlement  agreement  had  i     oned  its  claimed 
prior  right  as  against  the  Bank, 

As  heretofore  stated,  the  nature  of  the  Bank's  claimed 
prior  right  to  the  $22j>0  fund  does  not  appear  from  the  record. 
The  question  as  to  whether  plaintiff  or  the  lank  had  the  prior 

right  to  that  fund  was  one  of  the  issues  pending  before  the 

While 
chancellor. ^/plaintiff  and  the  Bank  could  enter  into  any 

agreement  they  pleased  in  so  far  as  their  own  rights  were 

concerned,  they  could  not  make  any  agreement  without  Gordon's 

knowledge  and  consent  that  would  affect  his  rights  detrimen- 
tally. 
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It  was  Gordon's  money  that  cre&ted  the  :;2,250  fund  in 
the  hands  of  the  Bank.  That  fund  wa3  within  the  control  of 
the  court  and  the  settlement  agreement  between  plaintiff  and 
the  Bank  deprived  Gordon  of  his  right  to  a  judicial  determina- 
tion as  to  whether  his  payment  of  that  iioney  to  the  Beak  was 
made  properly  or  improperly.  If  plaintiff's  compromise  agree- 
ment with  the  Bank  had  not  deprived  uoraon  or  said  right  and 
It  was  determined  by  the  chancellor  that  the  $2259  was  properly 
paid  to  the  Bank,  then  Gordon  would  have  bee::  relieved  of  any 
obligation  to  account  to  plaintiff  for  the  2250  or  any  part 
thereof,  and  if,  on  the  other  hand,  it  was  determined  that 
Cordon  improperly  an  wrongfully  .     :         ;o  the  Bank, 
the  latter  would  have  been  directed  to  restore  and  pay  to  the 
receiver  as  much  of  said  fund  as  was  necessary  to  satisfy  the 
unpaid  portion  of  plaintiff '  s  jfudgaent  against*  Gordon.  Thus, 
regardless  of  how  the  issue  between  plaintiff  and  the  Bank  as 
to  their  respective  claimed  prior  rights  to  such  fund  might 
have  been  decided,  Gordon  would  have  "oeen   absolved  from  any 
further  obligation  to  plaintiff  in  respect  to  his  payment 
of  the  $2250  to  the  Bank* 

think  that  by  reason  of  plain      conduct  and  the 
method  of  procedure  adopted  by  It,  whereby  Gordon  was  deprived 
of  his  right  to  a  judicial  determination  of  the  question  as 
to  whether  the  $22^0  was  properly  or  improperly  paid  by  him 
to  the  Bank,  plaintiff  is  estopped  from  assertin.;.  the  claim 
it  now  makes  that  Gordon  should  be  compelled  to  restore  said 
amount  and  pay  it  to  the  receiver. 

?or  the  reasons  stated  herein  we  are  impelled  to  hold 
that  the  trial  court  did  not  err  in  entering  its  judgment 
order  denying  plaintiff's  motion  to  compel  Gordon  to  restore 
the  $22$fi  and  dismissing  plaintiff's  complaint,  and  that 
under  the  circumstances  disclosed  herein  it  would  be  against 
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equlty  and  g -od  conscience  to  compel  Gordon  to  restore  the 

fund  in  question  or  any  part  of  it. 

Gordon  heretofore  filed  a  motion,  v/hich  was  reserved 
to  hearing,  to  include  in  the  record  certain  pleadings. 
These  pleadings  not  being  pertinent  to  any  question  before 
us  for  determination  we  had  no  occasion  to  consider  them 
and  the  motion  to  include  same  in  the  record  will  be  at 
this  time  denied. 

The  judgment  order  of  the  Circuit  court  of  Cook 
count;/-  is  affirmed, 

sm  mm  m. 

Friend  and  Seanlan,  3J,,  concur. 
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HARRY  PAUL  SZALACHA,  AgGjIMJIU'uIMI 
of  the  Estate  of  Peter  oiemrzuch,      )  O  IS 

deceased,  )  APPEAL  FROM  CIRCUIT^  ' 

Appellee,         ) 

)     COURT,   COOK  COUNTY. 
v.  ) 

LOUIS  LANDSMAN, 

Appellant.  °>^ 

MR,  PRESIDING  JUSTICE  SULLIVAN  DELIVERED  OPINION  OF  THE  COURT. 

This  action  was  brought  by  Harry  Paul  Szalacha,  admin- 
istrator of  the  estate  of  Peter  Siemrzuch,  deceased,  to  recover 
damages  from  defendant,  Louis  Landsman,  because  of  the  latter 's 
alleged  negligent  conduct  in  striking  plaintiff »s  intestate 
with  his  automobile  and  thereby  inflicting  injuries  upon  him 
which  resulted  in  his  death.  The  jury  returned  a  verdict 
finding  defendant  guilty  and  assessing  plaintiff's  damages 
at  $7,000  and  judgment  was  entered  on  the  verdiet.  Defendant 
appeals. 

It  should  be  stated  at  the  outset  that,  although  Lands- 
man's defense  upon  the  trial  was  that  his  automobile  did  not 
strike  the  decedent  and  his  counsel  insisted  in  his  original 
brief  filed  in  this  court  that  "he  was  involved  in  no  collision 
with  the  decedent  but  that  he  came  upon  the  scene  after  the 
decedent  had  been  struck,"  he  is  precluded  from  asserting  on 
this  appeal  that  his  car  did  not  strike  Siemrzuch.  At  defend- 
ant's request  the  trial  court  submitted  to  the  jury  the  follow- 
ing special  interrogatory?  "Did  the  automobile  of  the  defend- 
ant, Louis  Landsman,  strike  the  deceased,  Peter  Siemrzuch,  as 
he  was  crossing  Logan  Boulevard  and  knock  him  to  the  ground?" 
The  jury  returned  an  affirmative  answer  to  this  interrogatory 
and,  since  defendant  did  not  question  the  correctness  or 
propriety  of  the  jury's  finding  in  this  regard  in  his  motion 
for  a  new  trial  or  otherwise,  he  is  conclusively  bound  by  It. 
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(Volght  v,  Anglo-Amer.  Frov.  Co.f  202  111.  4o2;  Rubottom  v. 

Crane  Co.,  302  111.  App.  58.) 

At  12:30  A.  M.  on  December  24,  1942  Peter  Siemrzuch 
was  found  lying  on  Logan  boulevard  about  35'  feet  west  of  the 
west  crosswalk  of  Holly  street  with  his  head  4  feet  north  of 
the  center  line  of  Logan  boulevard  and  the  rest  of  his  body 
extending  northward.  He  was  seal-conscious,  mumbling  and 
bleeding  from  the  forehead.  There  was  no  evidence  of  liquor 
on  hiizu  He  was  taken  to  a  hospital  where  he  died  the  same 
day.  An  autopsy  was  performed  on  his  body.  The  coroner's 
physician  testified  that  the  decedent's  scalp  was  almost  torn 
from  his  head,  that  he  had  a  large  contusion  at  his  right  hip, 
that  his  entire  right  chest  was  fractured  and  caved  in,  that 
his  liver  and  right  kidney  were  ruptured  and  that  the  right 
side  of  his  chest  was  covered  with  bruises* 

Logan  boulevard  runs  in  a  southwesterly  and  northeasterly 
direction  but  for  convenience  we  will  refer  to  it  as  an  east  and 
west  street.  It  is  Intersected  by  Holly  street  which  runs  north 
and  south.  Logan  boulevard  is  ?Q   feet  4  inches  wide  from  curb 
to  curb  and  Holly  street  is  38  feet  wide  from  curb  to  curb. 
There  were  lights  on  the  northeast  and  southwest  corners  of  this 
intersection.  The  weather  was  clear  and  the  visibility  good  on 
the  night  in  question* 

Martin  Pearson  testified  on  plaintiff's  behalf  that  at 
about  12:30  A.  H«  on  December  24,  1942  he  was  driving  west  on 
Logan  boulevard  about  30  or  35  yards  behind  defendant's  car; 
that  he  saw  a  man  about  the  "middle*1  of  Logan  boulevard  walking 
north  on  the  west  crosswalk  of  Holly  street;  that  the  man  was 
about  35  yards  west  of  defendant's  car  when  he  saw  him;  that 
he  (Pearson)  dropped  his  eyes  momentarily  to  the  dashboard  of 
his  car  and  upon  looking  up  saw  defendant's  car  swerve  to  the 
left  and  later  stop  after  going  40  or  50  feet;  that  he  then  saw 
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defendant  get  out  of  his  car  and  go  back  to  where  Siemrzuch 
was  lying  on  the  street;  tliat  when  he  looked  up  from  his  dash- 
board he  did  not  see  the  man  on  the  crosswalk,  v/hom  he  had 
previously  seen  walking  north  across  Logan  boulevard,  and  did 
not  see  defendant's  car  come  in  contact  with  anything  at  all 
on  the  street^  that  defendant's  automobile  was  traveling  20 
or  25  miles  an  hour;  that  in  so  far  as  he  recalled  the  light! 
on  defendant's  car  were  burning;  and  that  Logan  ouievard  was 
a  well  lighted  street. 

Defendant's  counsel  sought  to  impeach  Pearson  hy   showing 
that  he  testified  at  the  coroner's  inquest  that  he  saw  a  dark 
object  crossing  the  street  "in  the  middle  of  fche  block."  Pearson 
explained  his  prior  testimony  in  this  regard  by  stating  that 
he  was  then  referring  to  the  middle  of  the  block  between  31ston 
avenue  and  Western  avenue  and  that  h©  "considered  that  between 
Elston  avenue  and  Western  avenue  always  was  a  big  block  to  me." 
Holly  street  was  between  Alston  avenue  and  western  avenue,  being 
about  200  feet  west  of  Sis ton  avenue.  In  any  event  Pearson's 
impeachment  could  only  affeet  his  credibility  and  that  was  a 
question  for  the  jury  to  determine. 

Over  defendant's  objection  plaintiff,  jiarry  SzalaGha, 
who  was  decedent's  stepson,  was  permitted  to  testify  as 
follows s  "Q.  And  during  the  many  years  that  you  knew  him 
[Siemrzuch".,  had  you  had  an  opportunity  to  observe  him  and 
what  his  habits  were  in  crossing  the  streets  in  the  City  of 
Chicago  where  autos  had  occasion  to  pass?  A.  Yes,  I  observed 
many  times.  From  the  time  I  was  a  child  on  up.  Q.  And  what 
were  his  habits  as  to  due  care,  Harry?  A.  He  was  always  very 
careful  when  crossing." 

Shortly  after  defendant  alighted  from  his  car  two 
police  officers  of  the  Chicago  Park  District  arrived  on  the 
scene.  One  of  them  testified  that  as  they  were  driving  west 
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on  Logan  boulevard  he  saw  the  object  (Siemrzuch)  on  the  street 
when  he  was  about  400  feet  east  of  it.  Defendant  and  others 
were  standing  near  the  decedent  when  the  policemen  drove  up 
and  in  response  to  a  query  by  one  of  the  officers  Landsman 
said,  8I  don't  know  whether  I  am  responsible  or  not"  and  he 
told  another  police  officer  that  he  did  not  feel  any  bump  - 
"so  I  do  not  know  if  my  car  struck  this  man," 

It  appeared  that  decedent  visited  his  brother's  home 
on  the  night  of  December  23,  1942,  that  he  had  a  basket  Y/ith 
him  containing  various  groceries  and  meats  and  that  he  left 
his  brother's  home  about  9:30  or  10  »   .  It  also  appeared 
that,  after  the  police  officers  had  wrapped  oiemrsuch  in  a 
blanket  and  were  waiting  for  the  ambulance,  they  found  freshly 
scattered  flour  on  the  west  crosswalk  of  Holly  street  approxi- 
mately 5  feet  south  of  the  noi     rb  of  Logan  boulevard  and 
strewn  diagonally  toward  said  north  curb,  some  of  the  flour 
extending  7  or  8  feet  west  of  the  west  crosswalk  of  Holly 
streetj  and  that  they  also  found  canned  goods  in  that  area  and 
more  canned  goods  and  groceries  scattered  on  Logan  boulevard 
from  the  point  where  they  found  the  flour  to  about  where 
decedent's  body  was  lying  in  the  street, 

t  the  time  of  his  death  Siemrzuch  was  57  ov   58  years 
old.  He  was  in  good  health  and  his  hearing  and  eyesight  were 
perfect.  He  was  employed  as  a  janitor  in  a  garage  at  a  salary 
of  $25  a  week  and  he  earned  an  additional  $10  weekly  doing 
odd  jobs.  He  was  a  widower  and  left  surviving  him   two  minor 
children,  a  daughter  15  years  old  and  a  son  10  years  old.  These 
children  lived  with  him  and  he  supported  them. 

The  defendant,  Louis  Landsman,  testified  in  substance 
that  he  was  driving  his  automobile  west  on  Logan  boulevard  at 
about  12:30  A.  M.  on  December  24,  1942;  that  as  he  reached  a 
point  —st  of  the  intersection  of  Logan  boulevard  and  Holly 
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street  he  noticed  something  lying  in  the  street;  that  he  swerved 
his  car  to  the  left  and  then  back  to  the  right;  that  he  stopped 
his  car  about  ^0  feet  west  of  the  object  he  had  seen  in  the 
street;  that  he  was  driving  at  a  speed  of  25  miles  an  hour  or 
possibly  less;  that  he  did  not  at  any  time  feel  any  jolt  or  jar 
"as  though  my  car  had  struck  anything  at  all";  that  after  hi 
stopped  he  and  some  others  who  were  riding  with  him  -30 1  out  of 
his  car  and  went  back  to  the  point  where  ho  had  seen  the  object 
in  the  street;  and  that  he  then  saw  that  it  was  a  man. 

Defendant  testified  on  cross-examination  that  his  "city 
lights"  were  turned  on  and  he  believed  that  they  would  throw  a 
beam  about  £0  fee-t  ahead;  that  as  far  as  he  knew  there  were  no 
other  cars  ahead  of  his  automobile  going  in  either  direction; 
that  he  could  not  recall  whether  the  wheels  of  his  car  touched 
the  man  or  not;  and  that  he  did  not  know  whether  he  was  respon- 
sible for  the  accident. 

Defendants  wife  who  was  riding  on  the  front  seat  with 
Mm   testified  that  their  car  was  the  only  automobile  going  west 
on  Logan  boulevard  "for  quits  sometime";  that  her  husband  sudden- 
ly "swung"  the  car  to  the  left  and  then  brought  it  to  a  stop  and 
got  out;  that  prior  to  that  time  "we  had  felt  no  jolt  or  bump  at 
or  about  the  car  at  all";  and  that  sue  id  not  see  anything  on 
the  street  at  the  time  her  husband  swerved  the  ear  or  at  any 
other  time  before  she  got  out  of  same  and  went  back  to  where 
decedent  was  lying  on  the  street* 

Defendants  14  year  old  son,  Stewart  Landsman,  who  was 
riding  in  the  rear  seat  of  his  father's  automobile, testified 
substantially  to  the  same  effect  as  his  mother. 

The  only  other  witness  who  testified  on  defendant's 
behalf  was  a  court  reporter  who  took  and  transcribed  the  testi- 
mony of  the  witnesses  at  the  coroner's  inquest.  His  testimony 
related  to  certain  differences  between  the  testimony  of  plain- 


s 

1 

.id 

':.L 
•      ! 

- 

l|  .  .  ■  ■ 

! 

•       i  •   -    " 

■ 

■ 


tiff »s  witness  j.  ear  son  upon  the  trial  and  that  given  by  him 
at  the  cor oner* 3  inquest* 

otv;ithst.7  ding  that  under  the  record  in  this  case  it 
aust  nov.  be  considered  that  defend;   '  oar  struck  the  decedent, 
it  was  incumbent  upon  plaintiff  to  prove  that  Siemrxuah  was  in 
the  exercise  of  reasonable  care  for  his  own  safety  at  and 
immediately  prior  to  the  time  he  was  hit  by  said  car,  that 
defendant  was  guilty  of  negligence  in  the  operation  of  his 
automobile  and  that  his  negligence  y;i;s  the  proxiiaate  cause  of 
decedent's  injuries  and  resulting  death* 

Defendant  first  contends  chat  the  verdict  was  against 
the  Manifest  weight  of  the  evidence* 

"th  Landsman's  sole  defense ,        car  did  not 
strike  the  decedent,  out  of  the  case,  it  hardly  seejas  nee 
to  discuss  this  contention  in  view  of  the   .       r  before 
set  forth.  It  should  be  noted  in  passing  t\        .ndsman's 
testimony  did  not  entirely  support  Ms  counsel's  fcheory  of 
fact  in  the  trial  court,  Hie  mat   significant  thing  about  his 
testimony  is  feat  he  did  not  know  whether  or  not  his  car  struck 
the  decedent. 

One  of  the  charges  in  the  complaint  is  that  defendant 
"operated  his  automobile  carelessly  and  negligently  without 
keeping  a  reasonable  lookout  ahead  for  persons  in  and  about 
said  intersection."  Xhis  allegation  of  negligence  on  the  part 
of  the  defendant  is  amply  supported  by  the  evidence.  Here  we 
have  the  decedent  walking  north  across  Logan  boulevard  on  the 
west  crosswalk  of  -oily  street.  Logan  boulevard  is  a  little 
more  than  £0  feet  wide  and  he  was  about  half  way  across  the 
street  when  defendant's  car  was  approximately  100  feet  cast 
of  him.  It  was  a  clear  night  and  the  visibility  was  good  -  so 
good  that  one  of  the  olice  officers  driving  west  on  Logan 
boulevard  saw  an  object  lying  on  the  street  when  he  was  about 
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400  feet  east,  of  it.   -'his  object  W  -       .eucnt.   The 
intersection  was  well  3     d  and  Logan  boulevard  was  well 
lighted.  There  were  no  care  going  west  on  Logan  boulevard 
ahead  of  defendant's  car  for  "quite  sometime        re  were 
no  cars  coming  east  toward  him.      dant  had  a  clear  and 
unobstructed  vie?/  west  on  Logan  boul     as  be  approached 
and  reached  the  intersection  from  the  east.  According  to 
defendant  he  was  traveling  at  a  speed  of  not  more  than  L> 
.miles  an  hoar.  That  the  dc   ,.  at's  car  struck  the  decedent 
on  the  west  crosswalk  of  Holly  street  is  conclusively  demon- 
strated by  the  presence  of  the  floui  ,   ich 
he  had  been  carrying,  on  and  immediately  adjacent  to  said 
west  crosswalk,  The  evidence  does  not  disclose  just  how  far 
to  the  north  of  the  canter  line  of  Logaa  boulevard  the  decedent 
had  proceeded  before  he  was  struck  by  the       -      the 
position  of  the  flour  on  the  crosswalk  -  5  feet  south  of  the 
north  curb  of  Logan  boulevard  and  e:    lag  north  to  said  curb  - 
it  is  reasonable  to  infer  that  he  . .   allied  at  least  half  T.ay 
across  the  nor...  balf  of  the  roadway  before  t  .  car  i     and 
that  a  few  more  steps  would  have  brought  him  safely  to  the  curb* 
That  the  decedent  was  walking  in  an  upright  position  with  his 
right  side  toward  the  east  vihen  he  was  struck  is  demonstrated 
by  the  nature  of  his  injuries  as  heretofore  set  forth.  '.hile 
it  makes  no  difference,  in  so  far  as  the  proof  of  defendant's 
negligence  is  concerned,  whether  his  automobile  hurled  the 
decedent  35  feet  west  of  the  crosswalk  when  it  struck  him  or 
Whether,  after  he  was  struck,  he  was  caught  on  or  by  some  part 
of  the  car  and  carried  or  dragged  3?  feet  to  the  west  and  then 
dropped  to  the  street,  we  think  that  it  is  highly  probable  that 
he  was  so  carried  or  dragged  for  35  feet  and  that  defendant  saw 
him  for  the  first  time  when  he  dropped  to  the  street. 

Since  the  decedent  was  unquestionably  walking  north 
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on  the  west  crosswalk  of  Holly  street  as  defendant  approached 

the  Intersection  from  the  east  and  since  the  weather  was  clear, 

the  visibility  good  and  the  intersection  well  lighted,  Landsman 

was  bound  to  see  the  decedent  if  he  had  been  maintaining  a 

proper  lookout.  The  only  reasonable  conclusion  that  can  be 

drawn  from  the  evidence  is  that  defendant  not  only  did  not 

keep  a  proper  lookout  but  that  he  was  not  looking  ahead  at 

all  as  he  approached  the  intersection  and  the  west  crosswalk 

of  Holly  street.  The  decedent  was  rightfully  upon  the  crosswalk 

and  the  law  imposed  no  duty  on  him  to  anticipate  that  defendant 

would  operate  his  automobile  in  a  negligent  manner.  If  defendant 

had  exercised  even  the  slightest  degree  of  care,  he  could  have 

avoided  striking  the  decedent  with  his  automobile. 

Plaintiff's  complaint  also  charged  that  defendant  was 

negligent  in  driving  his  car  in  violation  of  section  74(a)  of 

th«  Uniform  Act  Regulating  Traffic  on  Highways  (Par.  171,  chap. 

95-1/2,  111.  Kev.  Stat.  1941),  which  provides  as  follows: 

"Where  traffic  control  signals  are  not  in  place  or  in 
operation  the  driver  of  a  vehicle  shall  yield  the  right-of-way, 
slowing  down  or  stopping  if  need  be  to  so  yield,  to  a  pedestrian 
crossing  the  roadway  within  any  marked  crosswalk  ©r  within  any 
unmarked  crosswalk  at  an  intersection  **#,  n 

There  were  no  traffic  control  signals  at  the  intersection 
of  Logan  boulevard  and  Holly  street.  It  will  be  noted  that  this 
statute  imposed  the  duty  upon  defendant  to  slow  down  or  even 
stop  if  necessary  to  permit  the  decedent,,  under  the  circum- 
stances shown  herein,  to  cross  Logan  boulevard  safely.  There 
can  be  no  question  but  that  defendant's  violation  of  this 
statute  constituted  negligence  on  his  part. 

This  brings  us  to  the  consideration  of  the  question  as 
to  whether  the  evidence  shows  that  the  decedent  was  in  the 
exercise  of  reasonable  care  for  his  own  safety  at  and  immediately 
prior  to  the  time  he  was  struck  by  defendant's  automobile.  There 
was  no  eyewitness  to  the  decedent's  injury  and  it  is  conceded 
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tiiat  it  is  the  rule  in  this  state  tiiat  where  there  is  no 

eyewitness  to  a  fatal  accident  the  exercise  of  due  care  by 

the  deceased  may  be  shown  by  testimony  as  to  his  careful 

habits.  In  discussing  this  rule  in  C.  &  A.  Ry.  Co.  v.  v-il3onf 

22J  111.  50,  the  court  said  at  p.  53: 

"The  contention  that  evidence  introduced  on  behalf 
of  the  plaintiff  as  to  the  careful  habits  of  the  deceased 
was  incompetent  and  improperly  a&taitted  over  the  defendant's 
objection  is  without  foree.  As  we  have  already  stated,  no 
one  witnessed  the  accident,  and  the  testimony  objected  to 
was  competent  as  tending  to  shovv  that  the  deceased  was  at 
the  time  in  the  exercise  of  due  care.  Due  care  may  be  shown 
by  circumstances  as  well  as  by  direct  testimony,  and  the  fact 
that  the  deceased,  at  the  time  of  the  accident,  was  not  guilty 
of  negligence  may  be  shown  by  her  habits  and  by  what  are 
known  to  be  the  instincts  of  self-preservation  in  persons 
possessed  of  their  natural  faculties  and  who  are  ordinarily 
sober  and  careful  of  their  personal  safety, " 

In  the  absence  of  evidence  to  the  contrary  and  there 
was  no  evidence  to  the  contrary  in  this  case,  the  testimony 
as  to  the  decedent's  careful  habits  coupled  with  his  instincts 
of  self-preservation  was  sufficient  to  warrant  the  jury  in 
finding  that  Siemrsuch  was  free  from  contributory  negligence. 

Defendant  next  contends  that  "the  court  erred  in  ad- 
mitting in  evidence  testimony  of  the  careful  and  cautious  habits 
of  the  decedent  in  crossing  streets,"  In  support  of  this  con- 
tention it  is  argued  that  Pearson  was  an  occurrence  or  eyewit- 
ness and  that  therefore  the  testimony  as  to  decedent' 3  careful 
habits  was  not  admissible.  But  Pearson  was  not  an  eyewitness, 
"then  he  saw  the  decedent,  the  latter  was  in  a  position  of  safety 
at  about  the  "middle"  of  Logan  boulevard  walking  north  on  the  west 
crosswalk  of  Holly  street  and  at  that  time  defendant's  car  was 
about  100  feet  east  of  said  crosswalk.  Pearson's  attention  was  then 
diverted  to  the  dashboard  of  his  car  and  when  he  again  looked 
up  and  to  the  west  defendant's  car  was  some  distance  west  of 
the  intersection,  Pearson  did  not  profess  to  know  the  circumstances 
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under  which  the  decedent  was  struck  by  defendant's  car  and, 
that  being  true,  he  did  not  and  could  not  testify  as  to  the 
conduct  of  the  decedent  or  the  defendant  in  respect  to  the  due 
care  or  want  of  due  care  of  either  of  them  at  and  Immediately 
prior  to  the  time  Siemrzuch  was  struck.  Defendant  cites 
several  authorities  which  it  is  claimed  support  his  instant 
contention.   e  have  carefully  examined  all  o:'  the  cases  cited 
and  in  not  a  single  one  of  them  is  there  a  situation  involved 
where,  as  here,  there  was  definitely  no  eyewitness  to  the 
occurrence.  In  our  opinion  the  testimony  as  to  the  careful 
habits  of  the  decedent  was  properly  admitted© 

Defendant  further  contends  that  i!the  final  argument  of 
plaintiff's  counsel  to  the  jury  was  improper     prejudiced  the 
defendant  in  the  eyes  of  the  jury,"  In  the  closing  argument  to 
the  jury  of  plaintiff's  eounsel  the  following  occurred* 
"Mr.  Dooley:  And  where  is  he  [defendant]  now? 
Mr.  Vogel:  Bait  a  minute.  I  object  to  that,  if  the  court 
please,  as  highly  improper  and  prejudicial.  The  Court!  Objec- 
tion sustained.   The  jury  will  disregard  the  last  remark  of 
counsel.  Mr,  Vooley:   here  has  he  been  during  this  trial? 
Mr.  Vogel:  I  object  to  that,  if  Your  Honor  please,  highly 
prejudicial.  The  Court:  Sustained,  Ilr.  Vogel:  Wait  a  minute. 
I  want  the  jury  instructed  to  disregard  the  statement.  The 
Court:  The  objection  is  sustained  and  the  jury  will  disregard 
that  statement.  Mr.  Dooley:  Ladies  and  gentlemen,  if  you  were 
being  accused  of  running  down  someone,  where  would  you  be  when 
the  case  was  on  trial?  Mr.  Vogel;  If  the  court  please,  I  objeet 
to  tills  line  of  argument  as  highly  prejudicial  to  the  defendant. 
I  have  a  motion  to  make.  The  Court:  The  jury  will  disregard  the 
statement  of  counsel. M 

In  denying  defendant's  motion  for  a  new  trial  the  trial 
judge  made  the  following  statement  in  reference  to  the  assignment 
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of  error  based  upon  the  foregoing  portion  of  the  argument  of 
plaintiff's  counsel! 

"  uch  of  counsel1 s  brief  is  gone  into  remarks  by 
counsel  for  the  plaintiff  in  his  closing  argument*  These  re- 
marks revolve  around  the  failure  of  the  defendant  to  be 
present  in  the  court  room  during  the  trial.  The  record  will 
show  that  these  statements  and  objections  were  sustained  and 
the  jury  specifically  instructed  to  disregard  it.  Further- 
more, by  one  of  the  given  instructions,  the  jury  was  told  to 
disregard  any  remarks  of  counsel  to  which  an  objection  had 
been  sustained, 

"I  was  of  the  opinion  that  the  remarks  of  plaintiff's 
counsel  had  no  place  in  the  argument  and  I  am  still  of  that 
opinion,  *■■**  I  cannot  say  that  the  remarks  of  counsel  had.  the 
effect  upon  the  jury  as  counsel  for  the  defendant  claims." 
We  are  not  unmindful  of  the  rule  that  a  new  trial 
should  be  granted  when  counsel  oversteps  the  bounds  of  propriety 
in  his  argument  by  indulging  in  inflammatory  language  for  the 
purpose  of  arousing  the  passions  and  prejudices  of  the  jury  but 
it  is  also  the  rule  that,  even  though  counsel's  argument  is  of 
an  improper  nature,  it  is  not  sufficient  cause  for  reversing  a 
judgment  unless  it  was  of  such  a  character  as  was  likely  to 
prejudice  the  defeated  party.  (Aooel  v.  Chicago  City  .By*._Co«i 

259  111.  561.) 

-lie  the  reference  to  defendant's  absence  from  the 

court  room  "had  no  place"  in  the  argument  of  plaintiff's 

counsel,  as  the  trial  judge  stated,  we  fail  to  perceive  how 

such  reference  did  or  could  have  the  prejudicial  effect  on 

the  jury  which  defendant  attributes  to  it.  It  merely  cilled 

the  attention  of  the  ]Jf °rSto  something  that  they  must  have 

already  observed  themselves.  The  language  used  was  neither 

inflammatory  nor  vituperative  and  we  are  in  accord  with  the 
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opinion  of  the  trial  judge  that  it  could  not  be  said  that 
"the  remarks  of  counsel  had  tlie  effect  upon  the  jury  as 
counsel  for  the  defendant  claims."  We  think  that  the  afore- 
said  portion  of  the  argument  of  plaintiff's  counsel  was  not 
of  such  a  character  as  was  likely  to  prejudice  the  defendant 
or  to  warrant  the  reversal  of  the  judgment  of  the  trial  court. 

Defendant  also  complains  of  the  following  statement 
made  by  plaintiff's  counsel  in  his  argument  to  the  jury: 

"And  I  submit  there  should  be  a  finding  of  guilty  on 
the  general  verdict  and  a  finding  of  'yes'  on  the  special 
interrogatory  to  the  effect  that  the  car  of  Louis  Landsman 
struck  Peter  ^iemrzuch  for  the  simple  reason  that  Louis 
Landsman  has  net  proven  otherwise," 

.fendant's  counsel  objected  to  this  statement  on  the 
ground  that  it  placed  upon  defendant  the  burden  of  proof.  The 
objection  was  overruled.  The  court  erred  in  this  regard  but 
we  are  of  opinion  that  the  error  was  harmless,  inasmuch  as 
the  jury  was  properly  advised  in  five  separate  instructions, 
four  of  which  were  submitted  by  defendant,  as  to  what  the  law 
was  governing  the  burden  of  proof.  "  e  are  convinced  that  the 
foregoing  statement  as  inadvertently  made  and  that  the  jury 
was  not  misled  by  it# 

Plaintiff  »s-  motion,  heretofore  made  and  reserved  to 
hearing,  to  strike  certain  portions  of  defendant's  brief  is 
at  this  time  denied. 

-'or  the  reasons  stated  herein  the  judgment  of  the 
Circuit  court  of  Cook  county  is  affirmed. 

JUDGMENT  AFFIRMED. 

Friend  and  Scanlan,  JJ.,  concur* 
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■: 
v.  OF  CHIGAOCL 

MR.  HI    \;<:  J  STIC  OF  XSB  UCU  , 

13  action,  which  ?/as  tried  by  the  court  without  a 
jury,  w&s  brought  by  plaintiff ,  Cole  Steel  ESquipnent  Co.,  to 
recover  ■'!.;  .„!  for  megchftreiiise  sold  and  do.    >ed  to  defend- 
ant, .pi tier's  Dffiee  rurnioire  House,   tefendaat  filed  a  . 
counterclaim  alleging  that  it  entered  in  bo   contract  with 
plaintiff,  whereby  the  latter  agreed  to  deliver  to  it  eertain 
merchandise  at  an  agreed  price,  that  plaintif     used  to 
deliver  the  merchandise  and  that  by  reason  of  such  refusal 
defendant  "was  required  to  and  did  go  out  Into  the  open 
market  and  purchase  the  said  merchandise  end  paid  therefor 
a  sum  of  $273.62  in  excess  of  the  amount  for  which  the 
counterde  m  lent  had  contract   do  deliver  the  same* 
Judgment  was  entered  for  $X65«3l  in  favor  ox  plaintiff  on 
its  statement  of  claim  and  again       Lant  on  its 
counterclaim.  Defendant  appeals. 

ince  defendant  admitted  in  its  af  iuavit  of  merits 
that  it  owed  plaintiff  $165.83.  as  averred  in  the  latter1  s 
statement  of  claim,  we  are  concerned  only  with  the  alleged 
contract  between  the  parties  which  is  the  subject  matter  of 
the  counterclaim. 

Plaintiff's  home  office  was  in  New  York  city  and  it 
had  a  branch  office  in  Chicago.  Joe  Roth  was  plaintiff's 
office  manager  and  sales  manager  in  Chicago.  A  few  days 
prior  to  .u^ust  14,  1942  one  of  defendant's  employees  re- 
quested Roth  to  come  to  its  office.   hen  he  arrived,  he 
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was  advised  tiiat  defendant  had  an  inquiry  from  the  United 
States  Army  concerning  the  price  of  filing  cabinets  the 
army  desired  to  purchase  and  Roth  was  asked  to  quote  a 
price  to  defendant  and  advise  it  as  to  when  plaintiff  could 
deliver  such  filing  cabinets.  Reth  testifi    lat  because 
it  was  a  "large  quantity"  order  he  quoted  defendant  a  price, 
allowing  it  a  "better  than  average  discount  [50-10-1055  from 
list  prices  instead  of  50-10%],"  and  assured  defendant  that 
plaintiff  had  in  stock  in  its  New  York  plant  sufficient 
filing  cabinets  to  meet  defendant's  requirements  and  that 
same  were  available  for  immediate  delivery*  Based  on  the 
price  quoted  by  Roth  and  his  assurance  of  immediate  delivery 
defendant  submitted  its  bid  to  the  army,  which  was  accepted* 
On  ..ugust  14,  1942  typewritten  orders  for  the  purchase  of 
the  filing  cabinets  from  plaintiff  were  prepared  by  an  employ- 
ee of  defendant  in  Roth's  presence  at  the  price  theretofore 
quoted  by  him.  The  orders  were  given  to  Roth,  he  took  them 
to  Ms  office  the  same  day,  mailed  them  to  plaintiff,s  Hew 
York  office  and  left  the  city  on  a  17  day  vacation  the 
following  day. 

The  filing  cabinets  not  having  been  delivered  by 
plaintiff  within  one  week  as  stipulated  in  the  orders,  de- 
fendant attempted  to  contact  Roth  but  was  unable  to  do  so 
because  he  was  away  on  his  vacation.  Then  according  to  the 
testimony  of  the  president  of  the  defendant  company  he  made 
several  Ion;;  distance  telephone  calls  to  plaintiff's  New 
York  office  to  ascertain  why  the  merchandise  was  not  delivered 
and  no  one  in  authority  in  said  office  would  talk  to  him  or 
return  his  calls, 

Defendant  wrote  plaintiff  a  letter  on  August  27,  1942 

and  received  the  following  reply  thereto* 
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agust  28th,  1942 

"Spitzer *s 
1  7  Lake  *t.  , 
"Chicago,  111* 

"Gentlemen j 

"We  received  your  special  delivery  air  mail  letter  dated 
August  27th  and  wish  to  call  your  attention  to  a  letter 
we  sent  you  dated  August  15th,  which  read  as  follows: 

"  ' e  received  the  atta<sh©dfi  orders  for  a  large  assortment 
of  wood  card  cabinets  to  be  shipped  directly  to  the 
various  army  airbases,  "  e  notice  the  discount  is  £0-10-1 
POB  New  York  City,  It  is  a  very  large  order  and  assure  you, 
most  tempting,  but  we  are  in  no  position  to  allow  so  large 
a  discount.  If  we  could,  rest  assured  yo    1  lid  be  quoted 
50-10-10.^  originally* 

"'The  extreme  discount  on  these  wood  card  cabinets  is  |?0% 
off  POB  Hew  York  City,  !  :ing  you  for  the  opportunity, 
we  remain. ' 

m.7e  attached  orders  to  the  letter  which  was  written  as 
above.  It  is  very  unfortunate,  if  you  did  not  receive 
notice  from  us  that  we  were  not  filling  your  order.  We, 
would  accept  no  order  having  a  penalty  clause  attached  to 
the  order  because  of  uncertain  conditions  in  the  wood 
manufacturing  field, 

"Yours  very  truly ^ 

!'3»  .,  eheinman 

1  W   FILE  CQRP# 
,  r,  eheinman,  Pres." 

It  will  be  noted  that  this  letter  is  signed  by  Scheinman 
as  president  of  "Pronto  Pile  Corp,"  It  was  agreed  upon  the  trial 
that  Pronto  File  Corporation  and  plaintiff,  Cole  cteel  Equipment 
Co,,  might  be  considered  as  the  same  company^ 

Defendant  admitted  receivir:      foregoing  letter  but 
denied  that  it  received  the  purported  letter  of  rejection  of 
August  15,  194-2,  the  contents  of  which  are  quoted  in  plaintiff's 
letter  of  ugust  28,  194-2, 

It  is  undisputed  that  upon  pic      ';  refusal  to  deliver 
the  filing  cabinets  defendant  was  compelled  to  purchase  merchan- 
dise of  the  same  character  in  the  open  market  in  order  to  fulfill 
its  contract  with  the  army  and  to  pay  therefor  C273«62  in  ex- 
cess of  the  price  quoted  by  "Roth* 
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The  only  real  question  presented  for  our  determination 
is  whether  Roth  had  authority  to  enter  into  the  alleged  con- 
tract with  defendant  on  plaintiff's  behalf.  That  roth  was 
plaintiff's  a cent  was  admitted  but  it  was  still  incumbent  upon 
defendant  to  prove  the  extent  of  his     ority  and  especially 
that  he  had  authority  to  sell  plaintiff's  merchandise  to  it 
at  a  discount  larger  than  that  ordinarily  allowed. 

Defendant  contends  that  "the  evidence  established  a 
completed  contract  for  the  purchase  of  t     .,'ohandise  in 
question"  and  that  "there  could  be  no  question  but  that  under 
this  record,  the  witness  Joe  Both  was  the  duly  authorized  agent 
of  the  plaintiff  with  authority  to  quote  prices  and  accept 
orders, "  In  su  port  of  these  contentions  defendant  relies 
particularly  on  the  testimony  of  Roth,  when  called  as  a  witness 
by  it  under  Section  60  of  the  Practice  Act  (par.  1-34,  chap, 
110,  111*  Rev,  Stat*  1943),  that  in  August,  194-2  he  was  a  - 
ployed  by  plaintiff      had  its  principal  place  of  business 
in  lew  York  city;  that  h     the  office  manager  and  sales 
manager  at  its  Jhicago  office]  that  defendant  had  an  inquiry 
from  the  United  States  ;.rmy  concerning  the  purchase  of  filing 
cabinets  by  the  latter;  that  he  was  requested  to  and  did  give 
defendant  a  price  on  such  filing  cabinets,  but  stated  that  he 
^TOuld  have  to  contact  his  principal  office  in     Sbrk  as  to 
delivery  date;  and  that  "he  would  accept  the  order"  and  in- 
formed defendant  that  if  plaintiff  could  not  meet  the  delivery 
date  it  would  notify  him.  It  also  strongly  relies  on  the 
following  testimony  given  by  Roth  when  called  as  a  witness 
by  plaintiffs   "They  asked  me  if  we  were  in  a  position  ©f 
making  delivery  and  I  said  that  we  were,  '  e  discussed  price 
and  I  gave  them  a  price  and  that  was  the  end  of  it,  I  men- 
tioned a  discount  to  them  after  the  amount  involved  was  men- 
tioned to  me;  in  other  words,  for  the  amount  they  were  buying 
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I  told  him  what  discount  I  could  give,  which  was  a  better  than 
average  discount,  due  to  the  fact  that  it  was  a  large  quantity 
order." 

If  Roth's  authority  to  accept  defendant's  orders  on 
plaintiff's  behalf  at  the  price  quoted  by  him  was  shown  by  his 
testimony  when  called  as  a  witness  by  plaintiff,  the  latter 
would  have  been  bound  by  such  testimony  but  there  is  nothing 
in  his  above  quoted  testimony,  nor  in  any  of  his  testimony 
as  plaintiff's  witness  that  tends  to  show  the  extent  of  his 
actual  authority.  Defendant  merely  assumes  that  it  does  but 
Roth's  testimony  as  plaintiff's  witness  consists  of  nothing 
more  than  a  recital  of  his  discussion  with  d.    ant's 
representatives  concerning  prices,  discounts  and  delivery 
and  of  what  he  said  to  them  regarding  same.  The  same  is  true 
as  to  Roth's  testimony  when  called  as  a  witness  by  defendant 
and  it  should  be  added  that  he  was  the  only  witness  called  by 
either  side  whose  testimony  could  possibly  be  considered  as 
having  any  bearing  on  the  question  of  his  authority  as  plain- 
tiff's agent  to  bind  it  as  a  party  to  the  alleged  contract. 
There  is  not  a  particle  of  evidence  in  the  record  to  show 
what  Roth's  actual  authority  was  as  plaintiff fs  agent. 

This  brings  us  to  the  consideration  of  the  question 
as  to  whether  defendant  proved  that  Roth  had  apparent  authority 
to  enter  into  the  alleged  contract  with  defendant  on  plain- 
tiff's behalf. 

The  only  previous  experience  defendant  had  with  Roth 
as  plaintiff's  agent  was  in  connection  with  over-the-counter 
sales  or  pick-up  orders  of  merchandise  from  the  small  stock 
which  plaintiff  carried  in  its  Chicago  office  and  it  is  con- 
ceded that  there  was  nothing  in  that  experience  that  has  any 
bearing  on  the  controversy  in  this  case.  It  is  not  claimed 
herein  that  there  was  even  a  single  precedent  act  or  transaction 
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upon which  could  be  asserted  a  course  of  conduct  manifesting 
Roth's  apparent  authority  to  enter  into  the  purported  contract* 
The  only  evidence  In  the  record  that  may  be  considered 
as  tending  to  prove  that  plaintiff  clothed  Roth  v/ith  or  held 
him  out  as  having  apparent  authority  to  enter  into  the  alleged 
contract  on  its  behalf  is  that  it  designated  him  as  office 
manager  and  sales  manager  of  its  Chicago  oTice,  Y/hat  then 
is  the  probative  force  of  the  circumstance  that  plaintiff 
bestowed  such  titles  on  Roth  as  to  his  apparent  authority 
and  what  is  the  proper  significance  to  be  given  to  them'? 
In  a  discussion  of  this  question  in  section  91  of  Vol*  2, 
C,  J*  S,,  it  is  stated  at  p,  1183:  "Fundamentally,  the  true 
scope  and  extent  of  the  agent's  mandate  is  governed  by  the 
extent  of  the  powers  and  duties  actually  or  ostensibly  en- 
trusted to  him,  uncontrolled  by  the  designation  which,  may  be 
given  him,  and  only  affected  thereby  in  so  far  as  such  desig- 
nation is  a  circumstance  tending  to  show  what  powers  are  his," 
It  is  also  stated  in  said  section  that  "this  is  true  although 
*  •  *  the  name  ©r  title  given  an  agent  is  at  times  a  material 
circus stance  in  the  determination  of  the  appearance  of 
authority  bestowed  on  the  agent  ■-   *  *,  this  quasi-evidentiary 
force  being  all  the  significance  wiiieh  the  factor  of  name  or 
title  possesses,"  Thus  at  times  the  name  or  titls  t,iven  an 
a^ent  may  be  a  material  circumstance  in  the  determination  of 
the  appearance  of  authority  bestowed  on  him,  while  at  other 
times  it  may  be  an  immaterial  and  insignificant  circumstance, 
wholly  insufficient,  standing  alone,  to  prove  the  extent  of 
an  agent's  apparent  authority,  Numerous  authorities  might  be 
cited  to  the  effect  that,  where  one  conducts  a  business  to 
which  the  services  of  a  manager  are  essential  and  he  does  not 
himself  act  as  manager,  there  is  a  representation  that  the 
person  performing  the  duties  of  manager  is  the  agent  of  the 
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owner  with  power  to  bind  him  for  acts  necessary  in  conducting 

the  business  or  acts  incidental  thereto.  Under  such  circum- 
stances the  c:cts  and  decisions  of  the  manager  in  the  conduct 
of  the  business  would  be  just  as  binding  on  the  owner  of  same 
as  if  they  were  his  own  acts  and  decisions.  Here  an  entirely 
different  situation  is  presented. 

Defendant  knew  that  plaintiff  carried  only  a  small 
stock  of  merchandise  in  its  Chicago  office!  that  the  filing 
cabinets  it  ordered  would  have  to  be  delivered  from  plain- 
tiff^ New  York  of rice  or  plant j  and  that  the  only  employee 
in  plaintiff's  Chicago  office  other  than  Roth  was  a  clerk 
who  took  care  of  the  office  and  made  sales  from  the  small 
stock  of  merchandise  contained  therein  during  Roth's  absence. 
Defendant  certainly  placed  no  reliance  at  the  time  of  the 
transaction  involved  herein  on  Roth's  title  as  office  manager 
as  giving  him   the  appearance  of  authority  to  bind  plaintiff 
as  a  party  to  the  alleged  contract  and  therefore  Roth's  title 
as  office  manager  may  be  disregarded  as  immaterial  and  without 
significance. 

In  so  far  as  the  record  discloses  Roth  was  the  only 
salesman  plaintiff  had  in  Chicago  and,  regardless  of  his  title 
as  sales  manager,  defendant  knew  him  as  a  salesman  and  dealt 
with  him  as  such,  Kendrick,  one  of  defendant's  representatives 
in  the  transaction  with  Roth,  referred  to  him  in  his  (Kendrick's) 
testimony  as  plaintiff's  salesman.  There  is  no  evidence  in  the 
record  which  shows  that  at  the  time  of  the  transaction  in  ques- 
tion defendant  placed  any  reliance  on  Roth's  title  as  sales 
manager  as  giving  him  the  appearance  of  authority  to  sell 
plaintiff's  merchandise  at  a  discount  larger  than  that  ordi- 
narily allowed.   henever  the  name  or  titlt  given  an  agent 
is  a  material  circumstance  to  be  considered  in  determining 
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the  appearance  of  authority  bestowed  on  him,  it  is  material 
because  it  tends  to  show  "what  powers  are  his,"  considering 
the  nature,  objects  and  purposes  of  the  business  in  which  he 
and  his  principal  are  engaged,  Here  the  circumstance  that 
Roth  was  designated  by  plaintiff  as  sales  manager  of  its 
Chicago  office,  in  and  of  itself,  did  not  tend  to  show  what 
his  powers  were.  It  is  difficult  to  perceive  how  under  the 
facts  of  this  case  -oth's  title  as  sales  manager  can  be  con- 
sidered as  having  any  more  significance  than  if  his  title 
was  merely  that  of  salesman* 

are  impelled  to  hold  that  the  circumstance  that 
Roth  had  the  title  of  sales  manager  of  plaintiff *s  Chicago 
office,  standing  alone,  v/as  insufficient  to  prove  that 
plaintiff  clothed  him  vjith  apparent  authority  to  bind  it  as 
a  party  to  the  alleged  contract* 

Other  points  have  "oeeik  urged  and  considered  but  in 
the  view  we  take  of  this  case  we  deem  it  unnecessary  to  dis- 
cuss them. 

For  the  reasons  stated  herein  the  judgment  of  the 
Municipal  court  of  Chicago  is  affirmed, 

DGMBNT  AFFIRKSD, 
Friend  and  Scanlan,  JJ.,  concur* 
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VIC  TO 

BELLE  ISAACS 


12TH  STREET  STORE  CORPORATION, 
a  corporation,  HARRY  OK 
ISADORE  SHALOWITZ,  POKTSR"  PW, 
I,  B.  LIPSOi:  and  I,  D.  PRICEE5 

fejafiSats. 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


—■"* 


12TH  STREET  STORE  CORPOBAIIQN, 
a  corporation,  HARRY  ©US  and 
ISSQORE  .-jHALOWITZ, 

Appellees, 


Er~JUSTICE  FRIEND  DjiLlv^El5"MriJPljTIO!f-0P-®aE  -COURT.. 

In  the  complaint  filed  herein,  which  is  separated  into 
two  counts  wholly  independent  of  each  other,  Victor  Roedelsheim, 
as  holder  of  preferred  stock  of  the  12th  Street  Store,  Inc.,  an 
Illinois  corporation,  sought  to  enjoin  the  12th  Street  Store 
Corp.,  a  Delaware  corporation,  from  voting  the  common  stock  of 
the  Illinois  corporation;  and  Belle  Isaacs,  as  holder  and  owner 
of  common  stock  of  the  Delaware  corporation,  sought  a  decree 
requiring  the  Delaware  corporation  to  transfer  to  her  common 
stock  of  the  Illinois  corporation  upon  surrender  by  her  of 
common  stock  in  the  Delaware  corporation.  The  chancellor 
allowed  defendants*  motion  to  strike  the  complaint  because 
he  was  of  the  opinion  that  it  failed  to  state  a  cause  of 
action  as  to  either  of  the  plaintiffs,  and  dismissed  the 
complaint  for  want  of  equity. 

The  first  count  of  the  complaint  alleges  that  Iloedelsheim 
owns  200  shares  of  the  preferred  stock  of  the  12th  Street 
Store,  Inc.  (an  Illinois  corporation),  whose  authorized  capital 
stock  consists  of  40,000  shares  of  preferred  stock,  of  which 
36,675  are  outstanding,  and  £0,000  shares  of  common  stock 
which  were  acquired  and  are  owned  by  the  12th  Street  Store 
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Corporation  (a  Delaware  corporation;,  organized  in  19^8, 
when  the  Illinois  corporation  issued  its  preferred  stock, 
and  at  which  time  all  the  owners  and  holders  of  its  com.  iOn 
stock  transferred  and  assigned  their  respective  shares  t© 
the  Delaware  corporation  and  received  in  exchange  therefor 
the  common  stock  of  the  Delaware  corporation;  that  the 
Delaware  corporation  was  organized  for  the  sole  and  only 
purpose  or  acquiring,  owning  and  holding  all  the  co.  non  stock 
of  the  Illinois  corporation,  and  the  only  business  transacted 
by  it  has  been  and  is  the  voting  of  the  common  stock  of  the 
Illinois  corporation;  that  the  Delaware  corporation  transacts 
no  business  in  the  State  of  Delaware  or  in  the  State  ©f 
Illinois  or  elsewhere,  other  than  the  business  of  voting 
the  common  stock  of  the  Illinois  corporation  and  maintaining 
its  corporate  life  in  the  State  of  Delaware,  and  Is  known  as 
a  "holding  company,"  whose  only  assets  consist  of  the  common 
stock  of  the  Illinois  corporation;  that  the  sole  and  only 
purpose  for  the  organization  of  the  Delaware  corporation 
was  to  create  a  voting  trust,  contrary  to  the  public  policy 
of  the  State  of  Illinois,  and  to  control  the  corporate 
affairs  of  the  Illinois  corporation  for  an  indefinite  period 
of  time,  without  any  fixed  or  lawful  purpose,  to  the  dis- 
advantage of  the  holders  of  its  preferred  stock;  that  as  a 
result  of  the  ownership  by  the  Delaware  corporation  of  all 
the  authorized  and  outstanding  common  stock  of  the  Illinois 
corporation,  Koedelsheim  and  all  other  ovmers  of  shares  of 
preferred  stock  of  the  Illinois  corporation  are  deprived  of 
the  opportunity,  at  meetings  of  the  shareholders  of  the 
Illinois  corporation,  of  conferring  with  true  owners  ©f 
the  common  stock  of  the  Illinois  corporation,  to  wit,  those 

owners  of  common  stock  of  the  Illinois  corporation  who  hav© 
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exchanged  their  shares  for  shares  of  stock  of  the  Delaware 
corporation;  and  that  as  a  result  of  these  circumstances, 
Roedelsheim  has  been  "greatly  and  irreparably"  damaged  and 
therefore  seeks  an  adjudication  that  the  Delaware  corporation 
has  no  legal  right  to  vote  the  shares  of  common  stock  of  the 
Illinois  corporation  and  asks  for  appropriate  injunctive  relief. 

The  second  count,  in  which  Belle  Isaacs  sets  forth  her 
complaint,  alleges  the  existence  and  corporate  structure  of  the 
two  companies,  the  organisation  of  the  Delaware  corporation  in 
1923,  at  which  time  the  owners  of  shares  of  the  Illinois  cor- 
poration exchanged  their  stock  for  shares  of  the  Delaware  cor- 
poration; tiiat  her  deceased  husband,  Henry  Isaacs,  7ias  one  of 
the  stockholders  who  participated  in  the  exchange  and  thereby 
acquired  10,000  shares  of  the  Delaware  corporation,  to  the 
ownership  of  v;hich  she  succeeded  upon  his  death;  that  the 
Delaware  corporation  was  organized  solely  for  the  purpose  of 
acquiring,  holding  and  voting  all  of  the  common  stock  of  the 
Illinois  corporation  and  in  lieu  of  the  creation  of  a  voting 
trust  which  would  not  have  been  permitted  under  the  laws  of 
Illinois;  that  the  Delaware  corporation  lias  transacted  no 
business  other  than  the  voting  of  the  common  stock  of  the 
Illinois  corporation,  has  no  assets  other  than  the  co.._,on 
stock  and  has  maintained  its  corporate . life  solely  for  the 
purpose  of  controlling  the  business  and  operation  of  the 
Illinois  corporation;  that  she  is  deprived  of  any  voice  in 
the  management  of  the  Illinois  corporation  and  'Irreparably 
damaged"  hy   reason  thereof;  and  therefore  she  seeks  a  decree, 
upon  surrender  by  her  for  cancellation  of  the  certificate 
evidencing  the  10,000  shares  of  the  Delaware  corporation, 
requiring  defendants  to  transfer  to  her  a  proportionate 
number  of  shares  of  the  Illinois  corporation* 
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The  right  to  the  relief  sought  by  both  plaintiffs  is 
predicated  on  the  theory  that  the  public  policy  of  Illinois 
does  not  permit  a  corporation  to  be  formed  or  organized  for 
the  sole  purpose  of  holding  and  voting  the  capital  stock  of 
another  corporation,  and  that  the  creation  of  the  Delaware 
corporation  for  the  purpose  of  retaining  the  voting  control 
of  the  Illinois  corporation  was  therefore  illegal.  Cases 
cited  in  support  of  this  argument  antedate  the  recodification 
of  the  law  pertaining  to  corporations  in  1919,  and  since 
public  policy  is  never  static  (J>0  C,  J.  358)  and  may  be 
changed  or  affected  by  legislative  enactment,  it  becomes 
pertinent  to  compare  the  earlier  statutes  with  those  passed 
in  1919  and  subsequent  thereto.  It  is  apparently  conceded 
that  prior  to  1919  the  Corporation  Act  of  Illinois  (ch.  32, 
Hurd's  111*  Rev.  Stat.  1917)  did  not,  in  express  terms, 
confer  upon  a  corporation  the  power  to  purchase  and  hold 
shares  of  stock  of  another  corporation.  It  merely  permitted 
corporations  to  be  formed  for  any  lawful  purpose  and  to  own 
so  much  personal  property  as  might  be  necessary  to  carry  out 
the  purpose  or  ijurposes  for  which  it  was  organized.  The 
earlier  decisions  interpreted  the  public  policy  of  the  state 
as  prohibiting,  except  for  a  very  limited  purpose,  the  holding 
Of  stock  by  one  corporation  In  another  (Central  Life  Securities 
Co.  v.  Smith.  236  Fed,  170,  Converse  v.  Emerson  A  Co..  242  111. 
619,  90  N,  E.  269,  Converse  v.  Gardner  Governor  Co.f  174  Fed, 
30),  and  the  control  of  one  corporation  by  another  (United 
Vacuum  Sweeper  Co.  v.  Grothf  210  111,  App.  3i>8) , 

Section  6  of  the  General  Corporations  Act  of  I9I9  (ch, 
32,  111.  Rev.  Stat,  1919)  conferred  upon  corporations  the  right, 
power  and  privilege  "to  own,  purchase  or  otherwise  acquire, 
whether  in  exchange  for  the  issuance  of  its  own  stock,  bonds, 
or  other  obligations  or  otherwise,  and  to  hold,  vote,  pledge, 
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or  dispose  of  the  stocks,  bonds,  and  other  evidences  of  in- 
debtedness of  any  corporation,  domestic  or  aoreign." 

The  power  so  granted  in  1919  was  broadened  in  section 
157.5  of  the  1933  act  (ch.  32,  3mith-Hurd « s  111.  Rev,  Stat. 
1935)  as  followst  "To  purchase,  take,  receive,  subscribe 
for,  or  otherwise  acquire,  own,  hold,  vote,  use,  employ, 
sell,  mortgage,  loan,  pledge,  or  otherwise  dispose  of,  and 
otherwise  use  and  deal  in  and  with,  shares  or  other  interests 
in,  or  obligations  of,  other  domestic  or  foreign  corporations, 
associations,  partnerships*  or  individuals." 

;  either  the  1919  enactment  nor  the  amendment  of  I933 
placed  any  limitation  on  the  amount  of  stock  which  may  be 
acquired,  a.s  an  indication  that  no  restriction  was  con- 
templated, section  7  of  the  1919  act  excepts  from  the  rights 
so  granted  the  power  to  acquire  "the  whole  or  any  part  of  . 
the  stock  **•  of  another  corporation,  where  the  effect  of 
such  acquisition  may  be  substantially  to  lessen  competition 
between  the  corporation  whose  stock  is  so  acquired  and  the 
corporation  making  the  acquisition"!  and  the  intention  of 
the  legislature  to  place  no  other  limitation  on  the  power 
granted  in  section  7  is  further  emphasized  by  the  following 
provision  contained  in  the  last  part  of  paragraph  2  thereof, 
"this  section  shall  not  apply  to  corporations  purchasing  such 
stock  solely  for  investment  and  not  using  the  same  by  voting 
or  otherwise  to  bring  about,  or  in  attempting  to  bring  about, 
the  substantial  lessening  of  competition  •**,* 

Section  84  of  the  1919  Act  provides  that  foreign  cor- 
porations "shall  enjoy  the  same,  but  no  greater  rights  and 
privileges  and  be  subject  to  all  the  liabilities,  restric- 
tions, duties  and  penalties  now  in  force  or  hereafter  imposed 
upon  domestic  corporations  of  like  char  cter,"  and  section 
157 • 156  extends  the  privileges  and  powers  granted  to  cor— 
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porations  under  the  1933  Act  to  corporations  previously 
organized.  In  commenting  upon  section  84  of  the  1919  Act, 
the  Supreme  court  in  Friend  v.  Gold  smith ,  307  111*  4£,  said 
that  "this  section  expressly  confers  upon  foreign  corpor- 
ations admitted  to  do  business  the  same  rights  and  privileges 
enjoyed  by  domestic  corporations.  ■**#  While  the  Act  does  not 
declare  foreign  corporations  complying  with  its  terms  to  bo 
domestic  corporations  nor  purport  to  adopt  the  foreign  cor- 
porations, it  does  cloth:?  foreign  corporations  vlth  the  same 
powers,  rights  and  privileges  and  imposes  upon  then  the  same 
liabilities  and  duties  as  domestic  corporations*  There  is 
essentially  no  difference  between  the  foreign  and  domestic 
corporation."  It  would  thus  seem  that  the  foregoing  statutes 
changed  the  public  policy  of  this  state  so  that  since  their 
enactments  corporations  are  empowered  and  authorized  to  own 
stock  in  other  companies  and  it  was  expressly  so  held  in 
the  recent  case  of  Lewis  v.  West, ..Side, Trust  and  Savings  Sank, 
376  111,  23,  wherein  the  court  said:   "The  I'}Iy  Act  under 
discussion  changed  the  public  policy  of  this  State  and  per- 
mitted corporations  to  hold  stock  of  other  companies  for  the 
first  time.  It  was  included  in  the  general  power*  granted 
all  corporations,  and  they  would  have  the  power  to  hold  stock 
in  the  absence  of  a  restriction  in  their  charters.  Defend- 
ants insist  it  is  against  the  public  policy  of  this  State  to 
permit  a  corporation  to  hold  stock  of  a  banking  corporation, 
but  what  we  have  said  shows  this  point  is  groundless*  ITie 
Legislature,  which  is  the  judge  of  what  is  politic  for  this 
State,  changed  its  policy  by  the  1919  Corporation  .,ct,  and 
stockholding  by  corporations  was  thereby  authorised," 

Although  plaintiffs  apparently  concede  that  corporate 
ownership  of  stock  in  another  company  is  not  forbidden  under 
the  present  statutes,  they  argue  that  such  ownership  does 
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not  go  to  the  extent  of  obtaining  control.  No  cases  decided 
subsequent  to  the  statutory  enactments  of  1919  and  1933  are 
cited  in  support  of  the  contention  and  neither  of  those  statutes 
justify  the  suggested  limitation  upon  stock  ownership.  It  is 
true  that  in  some  states,  notably  New  York  and  Massachusetts* 
corporate  holdings  of  stock  of  other  corporations  are  restricted 
to  specified  percentages  but  our  legislature  in  revising  the 
Corporate  Acts  in  1919  and  again  in  1933  evidently  intended  to 
permit  corporations  the  same  freedom  to  own  and  acquire  stock 
of  other  companies  as  that  possessed  by  individuals;  and  the 
legislature  having  concluded  not  to  place  any  restriction  upon 
corporate  holdings  courts  will  not  trespass  on  legislative 
prerogatives. 

Lastly  it  is  urged  boat  corporations  may  hold  and  own  the 
stock  of  another  company  only  in  connection  with  the  carrying 
out  of  lawful  corporate  purposes,  that  is  to  say,  some  other 
lawful  corporate  purpose  than  the  owning  of  stock;  and  it  is 
argued  that  when  the  only  purpose  of  stock  ownership  is  to  ob- 
tain corporate  control  and  no  other  lawful  purpose  exists  the 
incidental  power  to  own  stock  is  illegal.  The  same  argument 
was  evidently  made  before  the  chancellor  who  heard  this  pro- 
ceeding and  was  rejected  by  him  with  the  comment  that  "this 
would  be  the  extreme  of  judicial  legislation.  There  is 
nothing  in  the  decisions  of  our  courts  nor  in  the  equities 
presented  by  the  complaint  which  would  v^arrant  such  drastic 
revision  of  the  legislative  intent  as  expressed  in  the  language 
of  the  act."  Plaintiffs'  counsel  concede  that  they  have  been 
unable  to  find  any  cases  in  this  state  where  the  precise  ques- 
tion has  arisen  and  we  know  of  none  that  would  justify  support 
of  the  contention  made.  Since  corporations  may  now  be  organized 
for  any  "lawful  purpose"  and  the  ownership  of  stock  whether  by 
an  individual  or  corporation  is  lawful,  it  would  seem  to  be 
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permissible  to  incorporate  for  the  sole  purpose  of  buying  stock 
of  one  or  more  companies.  Moreover,  although  the  complaint  al- 
leged that  the  Delaware  corporation  was  organized  for  the  :,sole 
and  only  purpose  of  acquiring  and  holding  stock  of  the  Illinois 
corporation,"  the  charter  pov/ers  of  the  Delaware  corporation 
are  nowhere  set  forth  in  the  complaint  and  we  have  before  us 
only  the  general  conclusion  of  the  pleader.  In  SyanstoQ 
Bleotric  Illuminating  Company  v.,  ^ochcrsperger,  175'  m,  26, 
plaintiff  sought  to  resist  the  collection  of  a  tax  extended 
upon  a  valuation  of  its  capital  stock  and  franchise  by  the 
State  Board  of  Equalization  on  the  ground  that  it  was  organized 
purely  for  the  purpose  of  manufacturing  electricity  and  was 
therefore  exempted  from  assessment,  under  section  3>  chapter 
120  of  the  Illinois  Revised  Statutes.  In  discussing  the  con- 
tention made  the  court  said  that  in  order  to  settle  that 
question  resort  "must  be  had  to  its  charter1'  and  quoted  from 
a  statement  in  Distilling  Co^  vf  People,  lol  111,  101,  as 
follows:   !,It  goes  without  saying,  that  the  purpose  for  which 
a  corporation  is  organized  must  be  ascert.      .  reference  to 
the  terms  of  its  charter* " 

In  addition  to  the  foregoing  consi<  rations  presented 
plaintiffs  argue  that  "the  organization  of  the  Delaware 
corporation  was,  in  fact,  the  creation  of  an  invalid  voting 
trust  under  the  laws  of  the  State  of  Illinois"  and  upon  the 
authority  of  Lathy  v.  Reamf  2?0  111.  1?0,  they  say  that  in 
the  instant  case  the  directors  of  the  Delaware  corporation 
elected  by  the  stockholders  are  in  fact  voting  trustees  of 
all  of  the  common  stock  of  the  Illinois  corporation^  and 
because  the  only  activity  carried  on  bj   the  directors  of  the 
Delaware  corporation  is  the  domination  of  the  Illinois  cor- 
poration through  the  voting  of  its  common  stock,  it  is  clear 
that  there  is  no  difference  between  the  corporate  device  and 
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a  voting  trust  and  that  the  adoption  of  the  corporate  device 
was  a  mere  subterfuge  to  avoid  the  Illegality  of  a  voting 
trust.  It  appears, however,  that  no  facts  are  alleged  showing 
the  existence  of  a  voting  trust;  that  in  fact  and  indeed  the 
complaint  shows  that  no  voting  trust  existed  or  was  contem- 
plated because  there  was  no  separation  of  voting  power  and 
ownership.  The  Delaware  corporation  being  the  sole  owner  of 
the  stock,  had  no  occasion  to  enter  into  a  voting  trust  agree- 
ment with  itself.  This  question  is  fully  discussed  in  Babcock 
v.  Chicago  Railways, _Co. ,  325  111*  1&.  arid,  in  the  recent  case 
°£  Kittenberg  v.  /lurnighan,  381  111.  267,  the  upreme  court 
reiterating  its  approval  o  '  the  doctrine  announced  in  the 
Babcock  case  distinguished  the  doctrine  enunciated  in  that 
decision  from  Luthy  v.  Heap. 

For  the  reasons  indicated     ink  the  chancellor 
properly  held  that  the  complaint  in  neither  of  its  counts 
states  a  cause  of  action  and  the  Judgment  of  the  Superior 
court  of  Cook  county  dismissing  the  complaint  is  affirmed. 

JUDGMENT  AFFXBW« 

Sullivan,  P.  J,,  and  Soanlan,  J«,  concur* 
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MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

C.  J,  Hoffman,  doing  business  as  Chicago-Kansas  City 
Freight  Lines,  appeals  from  a  judgment  entered  against  him. 
as  garnishee  in  favor  of  the  plaintiff,  St,  Paul-' lercury 
Indemnity  Company  of  St,  Paul,  in  the  sum  of  -963,93, 

It  appears  that  James  F,  Hoey,  the  judgment  debtor, 
doing  business  as  Midland  Service  Company,  had  conducted  a 
freight  or  trucking  service  from  Chicago  to  Kansas  City, 

3 sour i,  through  the  State  of  Iowa,  On  May  26,  1937 
plaintiff  executed  its  indemnity  bond  or  policy  for  the 
fulfillment  of  Hoey's  tax  obligations  to  the  State  of  Iowa, 
whereby  it  agreed  to  indemnify  the  state  for  ton-mile  taxes 
due  it,  in  the  event  that  such  taxes  were  not  paid  by  Hoey, 
Subsequently  Hoey  became  delinquent  in  the  payment  of  taxes 
from  June  7,  1939  to  September  20,  1939*  inclusive,  and 
failed  to  pay  the  State  of  Iowa  the  sum  of  $9£L,2|  which 
had  become  due.  As  the  result  of  Hoey«s  default  and  by 
virtue  of  the  terms  and  conditions  of  the  indemnity  agree- 
ment, plaintiff  paid  the  State  of  Iowa  the  sum  of  S951.23, 
and  claiming  to  have  become  subrogated  to  all  the  rights 
of  the  state,  it  brought  suit  against  Hoey  in  the  Municipal 
court  on  June  29,  1942  for  the  sum  which  it  was  obliged  to 
pay,  Hoey  defaulted,  and  judgment  was  entered  against  him 
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on  plaintiff's  statement  of  claim.  Thereafter  plaintiff  in- 
stituted garnishment  proceedings  in  the  Tlunicipal  court, 
naming  C,  J.  Hoffman,  doing  business  as  Chicago-Kansas  City 
Freight  Lines,  as  defendant  garnishee,  and  in  that  proceeding 
it  filed  written  interrogatories  directed  particularly  to  the 
details  of  a  transaction  had  "between  Hoey  and  Hoffman  January 
2,  1940,  From  Hoffman1 s  answers  to  these  interrogatories,  it 
appears  that  he  purchased  from  Hoey  for  the  sum  of  ;6,;>00 
substantially  all  the  equipment  then  owned  by  him  and  used 
in  his  business  which  was  carried  on  as  IJidland  Service 
Company,  with  the  exception  of  some  office  furniture  valued 
at  '',^00,  an^  Including  a  certificate  of  authority  to  operate 
as  a  motor  carrier  betwe.-    icago,  Illinois  and  Kansas  City, 
Missouri 1  issued  by  the  Interstate  Commerce  Commission  in  the 
year  1935<»  In  the  trial  of  the  garnishment  proceeding,  the 
parties  stipulated  in  open  court  that  no  written  notice  was 
ever  given  by  Hoey  to  Hoffman  as  to  his  creditors,  and  that 
no  written  notice  of  the  transfer  by  Hoey  to  Hoffman  was  ever 
sent  to  the  State  of  Iowa  or  to  plaintiff.  Plaintiff's  garnish- 
ment was  instituted  on  the  theory  that  the  sale  of  Hoey's 
trucking  business  was  in  violation  of  the  Bulk  Sales  Act  (111, 
Rev,  Stat*  1943,  ch.  121-1/2,  sec,  73  et  sej,.),  that  Hoffman's 
purchase  was  therefore  fraudulent,  and  that  the  chattels  thus 
fraudulently  acquired  by  Hoffman  from  Hoey  were  subject  to 

garnishment. 

The  garnishee's  principal  contention  is  that  the 
acquisition  of  Hoey's  freight  line  was  not  within  the  purview 
of  the  Bulk  Sales  Act,  and  therefore  the  requirements  thereof 
did  not  have  to  be  complied  with.  From  the  evidence  adduced 
upon  the  hearing  it  appears  that  the  tractor  and  trailers  sold 
by  Hoey  to  Hoffman  were  worth  approximately  01,200  and  constitu- 
ted a  major  portion  of  the  goods  and  chattels  of  Hoey's  busi- 
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ness,  except  for  the  office  furniture  which  was  sold  to  others, 
Hoffman  argues  that  since  the  greater  part  of  the  purchase 
price  must  have  been  paid  for  the  certificate  of  authority 
issued  by  the  Interstate  Comnerce  Commission,  which  was  in- 
tangible property,  the  transaction  was  not  a  sale  in  bulk, 
because  intangibles  cannot  be  the  subject  of  such  a  sale. 
It  is  clear,  however ,  that  the  sale  of  the  tractor  and  trail- 
ers was  not  In  the  regular  course  of  Hoey's  business.  He  sold 
substantially  everything  used  in  his  freight  business,  to 
Hoffman,  in  bulk.  He  was  operating  a  transfer  company  and 
used  the  three  units  of  motor  equipment  for  that  purpose. 
Those  chattels  constituted  his  stock  in  trade,  and  when  he 
sold  them,  nothing  was  left,  except  office  furniture,  and 
although  the  certificate  of  authority  to  operate  was  included 
in  the  sale,  we  think  the  value  thereof  must  be  disregarded  ift 
determining  whether  the  transaction  falls  within  the  provisions 
of  the  act.  In  Page  V.  Wright.  194-  111*    .  149,  it  was  held 
that  the  sale  of  livery  stock,  including  an  automobile,  a 
gasoline  engine  and  lighting  outfit,  together  with  other 
articles,  came  within  the  provisions  of  the  act,   s^in,  in 
Athen  ▼.  McAllister.  20 *  111.  App,  4-1,  the  court  held  that  the 
sale  of  certain  office  furniture,  horses,  colts,  wagons,  trucks, 
drays,  harness,  farm  machinery,  hog;.,  plgSj  growing  corn,  and 
the  like,  used  or  produced  either  in  the  dray  and  transfer 
business,  or  in  the  business  of  farming,  came  within  the 
purview  of  the  act. 

It  is  next  urged  that  the  State  of  Iowa  was  not  one  of 
Hoey's  creditors  on  January  2,  1940  within  the  meaning  and  pur- 
View  of  the  Bulk  Sales  law.  Reverting  to  the  statement  of 
claim  upon  which  the  original  judgment  was  entered  against 
Eoey,  we  find  that  it  was  there  alleged  that  plaintiff  obligated 
itself  as  surety  on  Hoey's  bond  in  favor  of  the  State  of  Iowa, 
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that  the  bond  was  given  to  guarantee  to  the  state  the  payment 
of  the  ton-mile  taxes  due  from  Hoey,  and  that  taxes  in  the 
sum  of  $951*23  became  due  and  delinquent  between  June  7,  1939 
and  September  20,  1939*  Judgment  having  been  rendered  in 
favor  of  plaintiff  against  Hoey  on  that  statement  of  claim* 
the  facts  alleged  constituted  an  adjudication  between  the 
parties  to  that  suit.  Bauer  v.  Benton  State  Bank.  2J?8  111* 
App.  332;  &ier&er  v.  Buerger,  317  111*  401$  Rubin  v.  Kohn, 
344  111,  166;  BoddJUcer  y.  McPartlin,  379  HI.  567.  The  entry 
of  the  judgment  adjudicated  the  facts  alleged  in  the  statement 
of  claim,  namely,  that  at  the  time  of  the  sale  Hoey  owed  the 
State  of  Iowa  ;.*>9  51*23,  and  when  the  judgment  was  entered  the 
claim  was  reduced  to  a  liquidated  sum  within  the  purview  of 
the  act.  It  is  urged  that  there  is  no  proof  so  far  as  the 
garnishee  is  concerned,  that  the  State  of  Iowa  was  Hoey's 
creditor  at  the  time  of  the  sale,  and  that  plaintiff  became 
subrogated  to  the  right  of  the  state.  Tills  contention  is 
untenable  inasmuch  as  the  court  take3  judicial  notice  of  the 
facts  established  by  the  record  of  the  case  in  which  the 
original  proceedings  are  instituted  (Dandridge  for  use  of 
Appell  v.  northern  Trust  Co.,  218  111*  App.  138),  and  it  is 
not  necessary  for  plaintiff  in  the  garnisiiment  proceedings  to 
prove  facts  in  the  record  which  clearly  disclose  that  plain- 
tiff became  Hoey's  creditor  by  subrogation}  and  when  plaintiff 
obtained  its  judgment  against  iloey,  the  court  adjudicated  the 
fact  that  the  State  of  Iowa  was  Hoey«s  creditor,: 


that  its  claim  was  then  liquidated  and  past  due,  and  that 
plaintiff  was  subrogated  to  the  rights  of  the  state  with 
respect  to  that  claim.  The  garnishee  cannot  now  collaterally 
attack  the  judgment  by  attempting  to  inject  facts  contrary  to 

those  adjudicated  by  the  court. 

It  is  also  urged  by  the  garnishee  that  plaintiff  was 
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not  Hoey*5  creditor  In  any  sense  at  the  time  of  the  transfer. 
That  question  was  likewise  adjudicated  In  the  original  judgment 
under  facts  alleged  in  the  statement  of  claim,  the  court 
having  determined  that  the  State  of  Iowa  was  Hoey»s  creditor 
on  January  2,  1940,  and  that  plaintiff  was  subrogated  to  the 
state1 s  claim  by  reason  of  its  indemnity  agreement  and  could 
assert  against  Hoey  the  right  of  the  state  as  a  creditor  at 
the  time  of  the  sale  and  attack  the  sale  as  fraudulent  under 
the  Bulk  Sales  law,  Babcock  v.  Blanchard  et  a^.,.  86  111.  165. 

Plaintiff  argues  with  considerable  force  that  aside 
from  the  foregoing  considerations,  plaintiff  was  a  creditor 
of  Hoey  at  the  time  of  the  sale  because  when  it  became  bound 
to  the  State  of  Iowa  on  Hoey's  bond,  the  law  immediately 
raised  a  promise  on  the  part  of  Hoey  to  reimburse  plaintiff 
for  any  amount  that  plaintiff  became  obligated  to  pay|  and 
since  at  the  time  of  the  sale  there  was  a  definite  obligation 
on  Hoey '3  part  to  pay  the  State  of  Iowa  $951.23  then  due  and 
payable,  Hoey  was  therefore  bound  to  reimburse  plaintiff  to 
satisfy  that  liability,  and  plaintiff  thereby  became  Hoey's 
creditor  for  the  liquidated  amount  of  $951*23  within  the 
purview  of  the  Bulk  Sales  Aet,  with  the  right  to  attack  the 
sale  as  having  been  fraudulently  made.  0 'Cornell  v.  Nelson^ 
281  111,  App.  327,  Estate  of  Ramsay,  v.,  VJhitbeck,  I83  Ul#  550, 
and  Evans  v^  Illinois  Surety  Co.,  298  111.  101,  support 
plaintiff !s  contention* 

We  are  of  opinion  that  the  judgment  of  the  Municipal 
court  was  properly  entered,  and  it  is  affirmed. 

JUDGMENT  AFFIRMED* 
Sullivan,  P.  J.,  and  Seanlan,  J.,  concur* 
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MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

December  27,  1937  plaintiff  was  injured  as  the  result 
of  being  struck  by  broken  glass  from  a  swinging  door  leading 
into  the  restaurant  owned  and  operated  by  defendants  at  J?4 
East  Monroe  street,  Chicago,  His  suit  for  damages  in  the 
Superior  court  resulted  in  judgment  entered  on  a  directed 
verdict  in  favor  of  defendants.  We  reversed  the  judgment 
order  on  appeal  (case  Ho.  42122,  316  III,  App.  444,  Abst.) 
and  remanded  the  cause  for  retrial,  holding  that  it  was  a 
question  for  the  jury  to  determine  whether  defendants  were 
liable.  Aside  from  the  principal  question  involved  in  that 
appeal,  it  was  also  urged  by  plaintiff  that  the  court  erred 
in  denying  his  motion  for  change  of  venue.  We  held  that 
since  the  motion  was  presented  after  the  cause  was  called 
for  trial  and  after  numerous  continuances  had  been  granted, 
it  was  not  made  in  apt  time,  and  therefore  the  trial  judge 
was  within  his  rights  in  denying  it.  The  cause  was  subse- 
quently redoeketed  in  the  Superior  court  and  assigned  to 
Judge  Charles  A.  Williams.  Plaintiff  again  filed  a  petition 
for  change  of  venue,  which  was  denied,  and  the  cause  was  sub- 
mitted to  a  jury,  resulting  in  a  verdict  of  not  guilty  in 
favor  of  the  defendants.  Although  plaintiff  appeals  from  the 
judgment  entered  against  Mm,  and  also  from  the  court's 
adverse  ruling  as  to  Ms  petition  for  a  change  of  venue, 
he  has  not  brought  up  a  report  of  the  proceedings,  and  it 
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must  therefore  be  assumed  that  the  second  trial  was  fairly 
and  impartially  conducted.  Thus  the  only  question  presented 
is  whether  the  court  properly  denied  his  petition  for  the 
change  of  venue. 

Ji'ter  the  cause  had  been  redocketed  in  the  'Superior 
court  it  was  assigned  to  the  trial  calendar  of  Judge  Charles 
A.  Williams.  Tlds  assignment  was  made  almost  two  months 
before  plaintiff  filed  the  petition  for  change  of  venue  with 
which  we  are  now  concerned.  The  cause  actually  appeared  on 
the  daily  trial  call  before  Judge  Williams  on  September  28, 
1/43*  Defendants  say  that  it  was  continued  by  agreement  of 
counsel  to  October  19,  194-3,  but  plaintiff  denies  that  any 
such  agreement  was  made,  and  the  record  is  silent  on  the 
subject  except  for  the  recital  in  an  order  entered  by  Judge 
Williams  on  December  25,  1943,  wherein  the  court  expressly 
found  "under  point  10  of  plaintif  '*s  notion  for  a  nev/  trial 
and  for  judgment  notwithstanding  the  verdict  that  the  said 
cause  of  action  first  appeared  upon  the  printed  trial  calendar 
of  Judge  Charles  A.  Williams  at  the  opening  of  court  in 
September,  1943,  ana  that  the  said  cause  of  action  appeared 
upon  the  daily  trial  call  before  this  court  on  September  23, 
1943,  and  on  said  date  by  agreement  between  counsel  for 
plaintiff  and  defendants,  said  suit  was  continued  by  the 
court  to  October  19,  194jj  that  on  October  19,  19433  plain- 
tiff's petition  for  a  change  of  veia.    3  presented  and 
denied^  that  said  cause  remained  on  the  daily  trial  call  until 
jctober  2-J9   when  trial  was  commenced." 

Prior  to  the  first  trial  plaintiff  had  petitioned  for 
a  change  of  venue  from  ten  judges  sitting  in  the  Superior 
court,  including  Judges  Michael  L.  LIc'Kinley,  who  presided  at 
the  first  trial,  and  Charles  A.  Williams,  who  presided  at  the 
second  trial.  Subsequent  to  reinstatement  of  the  cause  in 
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the  Superior  court  following  our  reversal  on  the  first  appeal 
and  after  it  had  .  -  urod  on  the  doily  trial  call  before 
Judge  Williams  on  September  3,  1943,  plaintiff  presented  a 
petition  for  c  change  of  venue  on  October  19,  194-3.  In  order 
to  overcome  the  requirements  of  section  6  of  the  Venue  Statute 
(111.  Rev.  Stat.  1943,  eh.  146)  plaintiff,  after  naming  the 
several  judges  -.    ?re  prejudiced   jainst  him,  including 
Judge  Williams,  alleged  "that  a  knowledge  of  such  prejudice 
of  Judges  diaries  A.  '/illiams  [and  the  other  judges  named] 
did  not  come  to  the  petitioner,  until  the  8th  day  of  ilay, 
A.  D.  1941  *■        *,  and  that  your  petitioner  had  no  Icnowledge 
that  this  cause  was  pending  before  the  said  Judge  Charles  A. 
Williams  until  the  I8tfa  day  of  October,  A.  D.  1943,  when  he 
immediately  executed  the  herein  Petition  foi       of  Venue, 
upon  his  return  from  Canada" 5  and  it  is  urged  t      en  the 
petition  was  denied  on  October  19,  1943,  the  cause  had  not 
yet  been  reached  for  trial  and  was  not  in  fact  tried  until 
uctober  25th,  and  therefore  the  court  should  have  allowed  the 
petition  as  having  been  made  in  apt  time. 

Aside  from  the  question  whet: .        —  lay  notice  re- 
quirement of  section  6  is  mandatory,  or  whether  plaintiff  suffi- 
ciently complied  ith  the  statute  by  all(     -  tat  he  did  not 
know  the  matter  had  been  assigned  to  Judge  Williams  until  the 
day  before  his  applies tion  was  made,  it  is  clear  that  plain- 
tiff's application  was  not  made  in  apt  tine.  By  his  own  affi- 
davit he  admits  knowledge  of  the  alleged  prejudice  of  Judge 
Williams  in  Hay  1941,  and  the  records  of  this  court  on  the 
prior  appeal  disclose  that  plaintiff  had  included  Judge  '.illiams, 
with  other  judges  of  the  superior  court,  in  his  petition  for 
change  of  venue  filed  before  Judge  . c  inley  prior  to  the  first 
trial«  ^ince  he  had  had  that  knowledge  for  some  23  months 
before  the  ce»se  was  assigned  to  Judge  illiams,  and  the  cause 
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appeared  on  the  letter's  trial  call    Member  23,  1943,  It 
was  Incumbent  uoon  plaintiff  to  make  his  application  at  the 
earliest  possible  moment.  However,  he  waited  almost  a  month 
after  the  appearance  of  the  cause  on  Judge  Williams '  trial 
call  and  then  sought  to  excuse  himself  by  all      that  he 
did  not  know  until  October  10th,      he  returned  from  Canada, 
that  the  cause  was  pending  before  Jidgc  "  illiams.   1  intiff 's 
affidavit  does  not  state  when  he  went  to  Canada  or  how  long 
he  remained  there.  For  all  that   pears  in  the  petition  he 
may  not  have  gone  to  Canada  until  long  after  the  cause  appeared 
upon  Judge  Williams*  call  in  September.  .  oreover,  his  counsel, 
who  also  represented  him  in  the  first  trial  and  all  tiirougli  this 
proceeding,  were  undoubtedly  aware  ':  that  the  cruse 

had  been  assigned  to  Judge  Williams     that  it  had  appeared  on 
Judge  Williams1  call  in  September,  and  his  counsel's  knowledge 
of  that  fact  is  chargeable  to  the  client. 

According^  we  are  of  opinion  that  illiams  was 
within  his  rights  in  denying  the  motion,  and  the  judgment  of 
the  Superior  court  is  therefore  affirmed* 

JUDGIH^T  A.- 
Sullivan, P.  J,,  and  Scanlan,  J,,  concur. 
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ELINOR  AVRAMS  and  WARD  PATTON,         ) 

Appellants, 

v. 

WILLIAM  H,  FULLER, 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY, 


Appellee* 
,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiffs  sued  in  tort  to  recover  damages  from  defend- 
ant for  personal  injuries  sustained  by  them  June  18,  1942, 
Trial  by  Jury  resulted  in  verdicts  for  Elinor  Avrams,  one  of 
the  plaintiffs,  in  the  sum  of  $1,500,  and  for  Vard  Patton  in 
the  sum  of  $100,  Plaintiffs  then  filed  a  joint  motion  for  a 
new  trial,  which  was  denied,  and  judgments  were  entered  on 
the  verdicts  of  the  jury.  Plaintiffs  appeal  from  the  refusal 
of  the  trial  court  to  grant  them  a  new  trial  and  also  from 
the  judgments  in  their  favor  on  the  sole  ground  that  the 
juryfs  awards  were  grossly  inadequate  and  against  the  manifest 
weight  of  the  evidence. 

The  accident  was  a  most  unusual  one.  It  occurred  about 
9 1 30  in  the  evening  of  June  18,  1942,  !3rs.  Avrams  lived  on 
the  north  side  of  Thorndale  avenue,  about  a  block  west  of 
Sheridan  road.  She  and  Patton  had  been  on  the  beach  at  the 
lake,  and  as  they  were  returning  to  her  home  they  stopped 
at  the  east  curb  of  Sheridan  road  at  the  north  crosswalk  of 
Thorndale  avenue  before  crossing  the  street  and  waited  for 
northbound  traffic  to  clear.  Uhen  it  had  cleared  they  pro- 
ceeded to  cross  the  drive,  and  when  they  got  out  to  the  center 
line  they  stopped  while  a  southbound  oar  passed.  Two  young 
men,  unknown  to  plaintiffs,  were  crossing  Sheridan  road  from 
the  south  walk  of  Thorndale  avenue  in  about  the  same  manner 
as  plaintiffs  and  at  the  sane  time.  They  also  walked  out  into 
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the  street  and  had  just  passed  the  center  line  of  Sheridan 
road  when  defendant's  northbound  automobile,  proceeding  at 
a  rather  high  rate  of  speed,  struck  the  two  young  men,  threw 
them  into  the  air  and  killed  both  of  them.  One  of  the 
bodies  was  hurled  across  Thorndale  avenue  and  struck 
Mrs.  Avrams  in  the  abdomen  and  knocked  her  down*  Patton 
was  also  struck  and  thrown  a  distance  of  about  eight  feet 
to  the  north*  Both  of  the  plaintiffs  were  injured* 

Defendant  argues  that  some  consideration  should  be 
given  to  the  question  of  negligence  where  the  verdicts  are 
complained  of  as  being  too  small.     had  occasion  to  pass 
on  this  question  under  similar  circumstances  in  Borkstrom 
v.  South  Shore  Garages.  Inc.*  323  111*  App,  235,  Gen,  Ko. 
42670  (not  published  in  full)*  In  that  case,  as  here, 
defendant  filed  no  cross-appeal,  and  like  the  defendant  In 
this  proceeding,  asked  that  the  judgment  be  affirmed, 
held  that  upon  the  record  presented  "we  must  assume  that 
the  finding  of  the  jury  is  proper  as  to  defendant's  guilt, 
since  ***  it  filed  no  cross-appeal,  and  asks  that  the  judg- 
ment be  affirmed*"  We  think  that  case  is  precisely  applicable 
to  this  appeal,  and  therefore  the  only  question  to  be  consid- 
ered is  whether  the  verdicts  were  so  grossly  inadequate  that 
the  court  should  have  allowed  plaintiffs'  motion  for  a  new 

trial* 

There  is  ample  precedent  for  the  allowance  of  a  motion 
for  a  new  trial  v/here  the  damages  allowed  by  the  jury  are 
insufficient*  Montgomery  v»  Simon,  309  111.  App.  516.  It 
■>     was  there  pointed  out  that  at  common  law  new  trials  were  not 
allowed  upon  the  ground  that  the  damages  awarded  by  the  jury 

were  insufficient,  but  "'the  modern  rule  is  that  a  new  trial 
may  be  granted  where  the  verdict  is  grossly  inadequate,  for 


■  - 
*    .      -  ....  i  i     3      • 

4 

- 

■     ■ 

1  . 


* 


' 


-3- 

the  same  reasons  as  those  governing  where  the  verdict  is 
excessive,'"  quoting  from  Kilmer  v.  Parrlsh.  144  111.  App# 
270,  and  citing  other  eases. 

Reverting  then  to  the  injuries  sustained  by  plaintiffs, 
we  find  considerable  evidence  adduced  upon  the  trial,  Mrs, 
Avraas  testified  that  she  was  rendered  unconscious  by  the 
impact  of  the  body  of  one  of  the  young  men,  then  regained 
consciousness  while  she  was  still  at  the  scene  of  the  acci- 
dent, later  fainted  and  did  not  awaken  until  she  found  herself 
in  the  Sdgewater  Hospital,  Ghe  was  treated  by  Dr.  T.euben 
Mark,  whom  she  did  not  know  before,  and  was  kept  under 
sedatives  for  some  time,  She  had  pains  in  the  abdomen  and 
in  her  back  from  her  shoulder  blade  to  her  hip,  but  csainly 
in  the  small  or  center  of  the  back,  and  was  kept  in  the 
hospital  two  months  lacking  four  days.  After  X-rays  were 
taken,  a  plaster  cast  was  applied  extending  from  the  bust 
to  the  hips,  was  kept  on  all  the  time  she  remained  at  the 
hospital  and  was  still  on  when  she  was  discharged,  Ghe 
described  the  pain  in  her  abdomen  as  very  severe,  and  Dr. 
Schlepak  treated  her  for  that  condition.  After  she  left 
the  hospital  she  was  able  to  walk  but  had  to  remain  in  bed 
part  of  the  time  at  home  even  after  the  cast  was  removed 
at  the  end  of  approximately  two  months.  Dr.  Hark  continued 
to  attend  her  at  home  until  February  9,  1943*  a  period  of 
almost  eight  months.  At  tine  time  of  the  trial  she  still 
complained  of  pains  in  the  abdomen  and  the  small  of  the 
back,  Ghe  was  40  years  of  age  at  the  time  of  the  accident 
and  was  employed  as  a  switchboard  operator  at  the  Buena  Park 
Hotel  earning  $70  a  month,  having  worked  there  for  almost 
two  years.  Before  that  she  had  worked  as  a  switchboard 
operator  for  many  years  in  other  places,  Following  the 
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accident  she  was  unable  to  work  until  ebruary  1943,  when  she 
returned  to  the  Buena  Park  Hotel,  continued  less  than  a  month, 
and  was  then  compelled  to  leave  because  she  could  not  do  the 
work.  The  last  of  i.pril  1943  she  obtained  employment  with  the 
Duplex  Table  Pad  Company  rendering  a  different  kind  of  service, 
and  was  working  there  at  the  time  of  the  trial.  Come  five  or 
six  years  before  the  accident  she  learned  that  she  was  afflicted 
with  syphilis,  a  condition  ?/hich  was  evidently  of  long  standing, 
and  was  treated  for  that  ailment  which  had  affected  her  right 
leg  between  the  hip  and  knee,  but  the  condition  was  cleared  up 
so  that  she  had  been  working  for  about  two  years  before  the 
accident  six  days  a  week.  Her  hospital  bill  amounted  to 
$397»25,  all  of  T/hich  was  paid.  Her  loss  of  time,  from  June 
18,  1942  to  February  1,  1943  at  the  rate  of  $70  a  month, 
amounted  to  more  than  $5°0,  and  Dr.  Mark's  bill  for  pro- 
fessional services  was  $650,  or  an  aggregate  expense  of  more 
than  the  $1,500  awarded  her  by  the  ;jury. 

Dr.  Mark,  who  was  on  the  staff  of  the  ;]dgewater  Hospital, 
testified  that  he  first  saw  Firs.  Avrams  in  the  emergency  room. 
She  was  in  shock,  had  a  cold  clammy  sweat,  with  rapid  pulse 
and  low  blood  pressure,  and  was  complaining  of  pain.  Pre- 
liminary treatment  was  directed  principally  toward  combating 
shock.  When  the  effect  of  the  injury  localized  about  36 
hours  later,  she  complained  of  marked  pain  in  her  left  chest, 
front  and  back,  and  difficulty  in  breathing.  She  also  had 
a  pain  over  the  upper  left  quadrant  of  the  abdomen,  which 
was  swollen  in  that  region  about  one  and  one-half  times 
normal  size  and  which  later  became  discolored  and  extremely 
tender.  She  also  had  marked  pain  in  her  right  foot  and  ankle 
which  were  swollen  and  attended  with  a  limitation  of  motion 
in  the  joint*  The  ankle  was  immobolized  and  elevated.  About 
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the  third  day  she  complained,  in  addition  to  the  abdominal 
distress,  of  pain  over  the  bladder  region.  Urinalysis  showed 
blood  in  the  urine.  She  also  complained  of  pain  in  the  lower 
lumbar  region  of  the  back  and  required  sedatives  for  a  con- 
siderable period  to  induce  sleep.   fter  the  body  cast  was 
put  on  to  immobilize  the  back,  Dr.  Hark  saw  her  twice  daily 
during  the  early  part  of  her  stay  and  thereafter  once  each 
day.  She  was  given  short  wave  diathermy  treatments  to  the 
back  and  ankle  and  attended  by  Dr.  Mark  until  February.  He 
stated  that  the  ankle  progressed  satisfactorily  under  heat 
and  massage  treatment^  that  her  chest  was  strapped  with 
adhesive,  and  although  there  were  no  rib  fractures,  she  had 
sustained  a  muscle  and  deep  tissue  injury  to  the  pectoral 
wall.  Chest  strappings  were  kept  on  from  12  to  14  days 
before  the  body  cast  was  applied.  Dr,  Schlepak,  a  specialist, 
was  called  in  consultation  for  the  kidney  and  bladder  diffi- 
culty, and  he  treated  distention  of  the  abdomen  and  blood  in 
the  urine  by  medication.  X-ray  findings  were  negative,  and 
the  condition  cleared  up  satisfactorily. 

Dr.  Nathan  S.  Zeitlin  testified  as  an  X-ray  specialist 
of  long  experience  and  in  charge  of  that  department  at  the 
Edgewater  Hospital.  He  identified  certain  films  taken  by 
him  while  Mrs.  Avrams  was  there  and  stated  that  one  of  them 
showed  a  fracture  of  the  left  transverse  process  of  the 
third  lumbar  vertebra;  that  there  were  some  arthritic  changes 
in  the  lumbar  spine,  but  nothing  unusual  for  a  woman  of  her 
age. 

The  only  witness  produced  by  defendant  on  the  medical 
side  of  the  case  was  Dr.  Hollis  E.  Potter,  who  read  the  X-rays 

that  had  been  received  in  evidence.  He  gave  it  as  his  opinion 
that  no  one  of  the  films  showed  any  fracture,  as  testified  to 
by  Dr.  Zeitlin,  and  that  there  was  no  evidence  of  callus  which 
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would  indicate  a  former  fracture.  Defendant  adduced  no  evi- 
dence bearing  on  the  reasonableness  or  unreasonableness  of 
the  expenses  sustained  by  plaintiffs  or  on  amy  other  special 
damages  proved. 

The  other  plaintiff,   .ton,  went  to  the  hospital  with 
Mrs*  kvraias  and  was  taken  home  about  1:30  in  the  morning.  The 
following  day  he  had  pains  in  his  head  and  chest  and  found  it 
difficult  to  breathe.  Ills  leg  was  soro  so  that  he  could 
scarcely  walk,  lie  consulted  a  physician,  who  dressed  his 
wrist  and  elbow,  put  a  bandage  on  his  chest  and  gave  him 
medication.  Patton  testified  that  he  was  a  painter  by 
trade,  earning  £1.725  an  hour,  eight  hours  a  day,  five  days 
a  week,  aggregating  $69  a  week|  that  he  was  unable  to  work 
for  3°  «iays,  at  a  loss  of  approximately  $300.  Uhen  he. 
returned  to  work  he  was  unable  to  stand  on  high  scaffolding 
because  it  made  him  nsick  and  dizzy,"  and  he  was  laid  off 
from  one  job  lay  reason  thereof.  Dr.  B.  J#  Mix  testified  that 
he  first  attended  r'atton  in  his  office  the  morning  following 
the  accident.  He  found  contusions  on  both  sides  of  his 
chest,  abrasions  of  the  left  elbow,  forearm  and  wrist,  and 
skin  denudations  of  his  left  hip,  a  swollen  ankle  and  wrist. 
The  left  wrist  and  ankle  were  placed  in  an  adhesive  cast. 
plaintiff's  chief  complaint  was  of  pain  in    sliest  on 
breathing,  diaiiiness  and  severe  headaches.  X-rays  taken 
showed  no  fractures.  The  charge  for  Dr.  Mac's  services 
was  v6o. 

It  may  be  conceded  that  the  amount  of  damages  to  be 
allowed  is  peculiarly  a  question  for  the  jury,  but  when  the 
verdict  is  either  excessive  or  grossly  inadequate,  indicating 
passion  ojt   compromise,  a  net;  trial  should  be  granted.  Luner 
v,  Gelles.  314-  111.  App.  6595  Montgomery  v.  Simon,  309  IU» 
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App,  5loj  Kilmer  v.  Parrish.  144  111,  App,  270,  '.1th  respect 

to  the  item  of  $525>  representing  the  loss  of  time  for  Mrs, 
Avrams  and  Dr.  Mark's  bill  of  $650,  defendant  argues  that 
"the  jury  clearly  v/ere  free  to  consider  the  testimony  and 
use  their  own  best  judgment,  both  as  to  the  amount  of  loss 
of  time  as  due  to  plaintiff's  injuries  from  the  accident 
solely  and  as  to  how  much  of  Dr.  Lark's  charge  Y/as  to  be 
allocated  to  the  same  accidental  injuries  solely,"  The 
Implication  is-  that  because  of  Mrs,  Avram's  syphilitic 
condition  six  years  prior  to  the  accident,  some  of  the  time 
lost  from  work  and  part  of  Dr,  Ilark's  treatment  could  be 
attributed  to  that  Illness.  However,  there  is  no  evidence 
to  sustain  any  such  argument.  She  worked  steadily  for  two 
years  before  the  accident  and  testified  that  the  condition 
was  cleared  up  before.  1942:;  and  there  is  nothing  in  Dr, 
Llark's  testimony  to  indicate  that  the  injuries  for  which  he 
treated  Mrs,  Avrams  had  any  tiling  to  do  with  her  former  condi- 
tion, but  that  they  v/ere  solely  due  to  the  accident  in 
question. 

The  fact  that  she  was  out  of  poeket  $1,572.25  and  was 
awarded  damages  of  only  $1,^00  by  the  jury,  with  no  allowance 
for  the  pain  and  suffering  that  she  must  have  endured  during 
her  treatment  in  the  hospital  and  while  she  was  encased  in  a 
plaster  cast  for  seven  weeks,  would  indicate  without  further 
argument  that  the  verdict  was  grossly  inadequate.  The  same 
may  be  said  with  respect  to  Patton,  who  had  a  doctor  bill  of 
$60,  lost  $300  by  reason  of  absence  from  work,  and  sustained 
injuries  which  impaired  his  efficiency  as  a  painter. 

We  therefore  hold  that  the  verdicts  were  so  grossly 
inadequate  as  to  be  against  the  manifest  weight  of  the 
evidence,  and  that  the  court  erred  in  denying  plaintiffs1 
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motion  for  a  new  trial*   ccordingly  the  judgments  are 

reversed  and  the  cause  is  remanded  for  retrial, 

JUDGMENTS  REVERSED  AND  CAUSE 
REMANDED  ?0R  RETRIAL. 

Sullivan,  P,  J.,  and  Scanlan,  J.,  concur. 
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JOHN  G.  EENIGENBURG, 

Appellee, 

v.  )   APPEAL  PROM  SUPERIOR 

) 

LINCOLN-LANS  DIG  DRAINAGE         )   COURT,  COOK  COUNTY. 
DISTRICT,  a  body  politic 
$ind  corporate ,  and  PETER 
BULTEMA,  GEORGE  B.  SANDSTRA 
and  OTTO  P.  KALVELAGE, 


/Commissioners  of  said  Drainage    ) 
/District,  ) 

Appellants.     ) 

1IU  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 
Relator  brought  mandamus  proceedings  against 
Lincoln-Lansing  Drainage  District  and  its  three  commis- 
sioners, Peter  Sultema,  George  3.  Sandstra  and  Otto  P. 
Kalvelage,  to  compel  payment  of  a  $3>5»OG  judgment  for 
damages  sustained  to  relators  crops  when  his  land  was 
overflowed  as  a  result  of  defective  drainage  and  the 
destruction  of  a  dam  by  the  commissioners.  On  appeal 
we  affirmed  that  judgment  in  case  No.  41499  (31°  Hl» 
App.  179)*  and  subsequently  leave  to  appeal  was  denied 
by  the  Supreme  court,  respondents  moved  to  strike  the 
petition  for  mandamus  on  the  ground  that  the  statute 
(Drainage  Act,  111,  Rev.  Stat.  1943*  eh.  42)  does  not 
permit  payment  of  tort  judgments.  The  court  having 
denied  the  motion,  respondents  thereupon  filed  their 
answer,  again  averring  by  way  ©f  defense  the  precise 
ground  upon  which  their  motion  to  strike  the  petition 
was  predicated.  Relator  then  filed  a  motion  to  strike 
the  answer,  which  was  allowed,  and  an  order  was  entered 
for  a  peremptory  writ  of  mandamus.  Respondents  appeal 
from  the  order  striking  their  answer  and  from  the  order 
granting  the  writ.  Relator  alleges  that  he  is  the  owner 
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of  the  judgment  and  that  there  now  remains  due  and  unpaid 
thereon  the  sum  of  $3,!?00,  with  costs  of  his  suit  amounting 
to  ;'£41.6o,  costs  in  the  Appellate  court  of  $10,  and  vlO 
awarded  him  by  the  Supreme  court,  together  with  interest 
upon  the  judgment  at  5  per  cent  per  annum  from  June  7,  1940, 
the  date  on  which  it  was  entered,  until  satisfied,  or  an 
aggregate  sum  of  ^4,130.35. 

i.he  twofold  ground  urged  for  reversal  is  (1)  that  the 
district  cannot  legally  levy  an  assessment  to  provide  for 
the  payment  of  a  judgment  based  upon  tort  liability;  and  (2) 
that  there  is  no  statutory  authority  which  would  permit  the 
district  to  levy  an  assessment  to  pay  the  jud/jnent  where  it 
otherwise  lacks  funds  to  do  so» 

The  first  of  these  contentions  was  disposed  of  on 
former  appeal.  It  was  there  contended,  as  here,  that  the 
court  erred  in  awarding  the  writ  of  mandamus  because  the 
petition  failed  to  show  a  clear  legal  duty  on  the  part  of 
the  commissioners  to  perform  the  acts  sought  to  be  coerced; 
that  they  had  no  power  or  authority  under  the  statute  to 
levy  or  collect  a  special  assessment  on  the  lands  in  the 
district;  and  that  nothing  in  the  statute  authorised  them 
to  cause  an  assessment  to  be  made.  Upon  the  authority  of 
Bradbury  v«  Vandalia  Drainage  District;,  236  III,  36, 
Lindstrom  v.  City  of  Chicago,  331  III.  144,  and  other 
decisions  cited  in  the  opinion,  the  court  held  adversely 
to  the  district  and  commissioners,  and  we  think  that 
decision  is  decisive  of  the  point. 

The  other  ground  urged  for  reversal  is  that  the 
district  has  no  available  funds  with  which  to  pay  the 

judgment,  and  although  relator  has  a  valid  judgment  for 
his  crop  damage,  the  law  provides  no  way  to  enforce  a 
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satisfaction  thereof,  because  there  is  no  authority  in  the 
statute  to  permit  the  district  to  levy  an  assessment  to  pay 
the  judgment.  That  question  was  determined  adversely  to 
respondents1  contention  in  the  Bradbury  case,  where  the 
court  said  that  "to  deny  to  the  plaintiffs  a  recovery  of 
the  damages  which  they  have  suffered  by  the  effort  of  vhe 
owners  of  lands  within  the  district  to  benefit  themselves 
would  be  against  natural  right  and  every  sentiment  of 
justice,  and  we  find  no  sufficient  reason  for  exempting 
the  district  from  liability,  whether  the  levee  is  regarded 
as  a  wrongful,  obstruction  to  the  waters  ©f  the  river  or  as 
a  lawful  one  under  the  decree  o"  the  county  court.'*  A  like 
conclusion  was.  reached  in  Farrow  v.  Eldred  Drainage  District r 
359  111*  3*8*  where  the  question  arose  whether  the  Circuit 
court  bad  erred  in  awarding  a  ?/rit  of  mandamus  against  tha 
district  and  its  commissioners  to  levy  and  collect  a  special 
assessment  upon  the  lands  within  the  district  for  an  amount 
sufficient  to  pay  a  $3,000  judgment  rendered  in  favor  of 
relator,  and.  the  court  there  held,  upon  the  authority  of 
Hiekey  v.  Spring  Creek  Drainage,  district y  3^6  111*  204, 
that  the  commissioners  had  ample  authority  to  levy  and 
collect  a  special  assessment  and  were  directed  to  do  so. 

There  is  no  validity  to  either  of  the  defenses 
interposed;  in  faet  when  the  matter  was  argued  orally, 
respondents  conceded  that  the  relator's  cases  cited  in 
support  of  his  right  to  a  writ  were  precisely  in  point, 
and  they  filed  no  reply  brief. 

The  judgment  awarding  the  writ  of  iaandamus  should 

therefore  be  affirmed,  and  it  is  so  ordered* 

JUDGMENT  AFFIRMED* 

Sullivan,  P.  J.,  and  3 ©anion,  «/.,  concur. 
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;' J0::N__BB8SELL'  and 
CHARLES  C-.  IG-OE, 

>?ellees. 


.'sal  froli  municipal  court 
of  chtca6g. 


ia 


MR,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

As  the  result  of  a  collision  between  two  automobiles 
owned  and  driven  by  Carmen  Baba  and  John  Russell,  respective- 
ly, Baba's  oar  struck  and  damaged  the  automobile  of  Charles 
G.  Igoe  v/hich  was  parked  along  the  curb  near  the  site  of 
the  accident,  Baba  sued  Eussell  for  damages  to  his  car  and 
Igoe  brought  suit  against  Baba  and  Russell  for  damages  to 
his  automobile.  The  two  suits  were  consolidated  and  tried 
by  the  court  without  a  Jury,  resulting  in  a  finding  and 
judgment  for  Igoe  of  $280,85  against  Baba  and  Russell  and 
a  finding  and  judgment  of  not  guilty  in  Baba's  suit  against 
Russell.  Baba  appeals  from  both  judgments  on  the  sole 
ground  that  they  are  against  the  manifest  weight  of  the 
evidence  and  that  the  court  should  have  found  him  not 
guilty  as  to  Igoe's  claim  and  entered  judgment  for  him  in 
his  suit  against  Eussell, 

Baba  was  the  only  witness  who  testified  as  to  the 
manner  in  which  the  accident  occurred.  He  was  first  called 
by  Igoe  as  a  witness  under  section  60  of  the  Practice  Act 
(par.  184,  chap.  110,  111,  Rev,  Stat.  1943)  and  later  as 
a  witness  for  Russell,  According  to  Baba  he  was  driving 
his  automobile  at  approximately  20  miles  an  hour  about 
6:30  A.  M,  on  August  9,  1942  in  a  southeasterly  direction 
on  Lincoln  avenue,  Chicago,  Illinois,  on  which  there  is  a 
car  line,  on  the  right  side  of  the  street  about  two  feet 
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from  the  west  curb.  It  was  raining  and  the  pavement  was  wet. 

ssell's  car  approached  towardBaba'  s  left  in  t    southerly 
direction  on  Orchard  street,  'hen  Baba  first  saw  Russell's 
car  it  was  about  ten  feet  north  of  Lincoln  avenue.   t  that 
time  Baba  was  in  the  middle  of  the  intersection  of  Orchard 
street  and  Lincoln  avenue,  He  states  that  Russell1 s  oar  was 
traveling  over  30  miles  an  hour.  Baba  was  hit  at  the  south- 
west corner  of  the  intersection.  Thi    yl         Front  part  of 

ssell's  car  struck  the  left  rear  fender  of  Baba*s  car. 
Baba  lost  control  of  his  car,  which  traveled  up  over  the 
sidewalk  and  struck  Igoe's  parked  automobile  about  200  feet 
south  or  the  intersection. 

Baba  testified  that  when  he  first  saw  Russell's  ear 
it  was  north  of  Lincoln  avenue j|  that  he  attempted  to  get 
to  the  curb  so  Russell's  car  would  not  hit  him  and  evidently- 
accelerated  his  speed.  His  brakes  were  in  good  order  anclM 
could  have  stopped  his  car  within  a  distance  of  rive  feet, 
but  he  chose  to  go  forward  in  an  attempt  to  avert  the  collision. 

Baba  contends  that  his  testimony  shows  that  he  was  free 
of  any  negligence  and  was  in  the  exercise  of  due  care  and  cau- 
tion for  his  own  safety  and  that  of  others,  and  his  counsel 
argue  that  the  questions  involved  are  all  of  fact  and  undis- 
puted and  therefore  the  court  should  have  determined  both 
cases  in  his  favor. 

It  is  a  well  settled  rule  that  a  reviewing  court  will 
not  disturb  findings  of  fact  unless  they  are  clearly  and  mani- 
festly against  the  weight  of  the  evidence,  (Shaoleigh  Hard- 
ware Co.  v.  Enterprise  Foundry  Co..  30?  IH»  *PP«  180.)  The 
site  of  the  accident  was  evidently  a  dangerous  intersection 

and  there  are  "slow"  signs  for  traffic  on  both  streets. 

According  to  Baba's  testimony  his  car  had  just  entered  the 
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intersection,  while  Russell's  car  had  already  negotiated 
more  than  one-half  of  che  wider  street  of  Lincoln  avenue. 
If  Baba's  brakes  were  in  good  order,  he  could  have  stopped 
his  car  within  five  feet,  traveling  at  the  rate  of  speed  of 
20  miles  an  hour,  as  he  testified.  However $   in  tead  of 
stopping  he  accelerated  his  speed  and  the  court  was  justified 
in  finding  from  the  evidence  that  this  was  the  proximate 
cause  or  the  accident.  There  is  nothing  in  the  record  to 
indicate  that  there  was  any  obstruction  to  Baba's  vie?/  at 
the  intersection  and  he  was  apparently  aware  that  Russell's 
car  was  approaching  from  the  left.  In  view  of  the  condition 
of  the  pavement  at  the  time  of  the  accident  it  was  incumbent 
upon  him  to  proceed  carefully.  If  he  had  applied  his  brakes 
the  accident  in  all  probability  would  have  been  averted.  The 
acceleration  of  speed  probably  caused  the  collision,  or  at 
least  the  court  would  have  oeen   jastified  in  so  finding,  The 
evidence  discloses  that  Baba's  car  traveled  200  feet  south, 
then  tipped  over  and  struck  Igoe's  car  with  such  force  as  to 
flatten  the  tires  and  cave  in  the  whole  right  side  of  Igoe's 
car.  It  would  have  required  considerable  speed  to  accomplish 
this  result,  indicating  that  Baba  probably  lost  control  of 
his  car,  partly  as  a  result  of  the  collision  and  also  because 
of  the  acceleration  of  speed  immediately  prior  to  the  impact. 
The  trial  court  was  in  a  better  position  to  pass  upon 
Baba's  credibility  and  the  circumstances  leading  up  to  the 
collision  than  we  would  be  and  to  determine  whether  he  was  in 
the  exercise  of  due  caro  and  caution  for  his  own  safety  or 
guilty  of  the  negligence  charged.  Accordingly  the  judgments 
from  which  the  appeal  was  taken  are  affirmed. 

JUDGMENTS  AFFIRMED. 
Sullivan,  P,  J.,  and  Scanlan,  J.,  concur. 


- 


•    ■ 

1 

- 
1 

- 

I 

f  ft     ft     "  •  -  ,       .  4  f 


V*3231 


A.  J,  K£SB£Ei;  and  JOSEPH  A. 
KLYCZEK,  doing  business  as 
A,  J,  KLYCZEK  AliD  C^flgAHT, 

Appellants; 
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v. 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


DUBUQUE  FIRE  AND  KARINE  INSURANCE 
COMPANY,  a  corporation. 

Appellee,       ) 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT, 

Plaintiffs  brought  suit  against  Dubuque  Fire  and  Marine 
Insurance  Company  to  recover  a  brokerage  commission  claimed  to 
be  due  them  by  virtue  of  the  sale  of  a  parcel  of  land  in 
Chicago  Heights  belonging  to  defendant.  Defendant's  motion 
to  strike  and  dismiss  the  statement  of  claim  was  allowed  and 
judgment  was  entered  against  plaintiffs,  from  which  they 
have  taken  an  appeal. 

In  their  statement  of  claim  plaintiffs  alleged  that 
they  were  licensed  real-estate  brokers  in  the  City  of 
Chicago  Heights |  that  prior  to  June  14,  I943  defendant 
authorized  them  to  procure  a  purchaser  for  the  sale  of  its 
property  at  42  Illinois  street  in  that  city;  that  pursuant 
to  the  authorization  and  employment  "plaintiffs  did  consid- 
erable work  in  an  effort  to  sell  said  property  for  the 
defendant  and  finally  secured  and  submitted  to  the  defendant 
an  offer  to  buy  the  same";  that  "thereafter,  the  defendant, 
as  a  result  of  the  work  of  the  plaintiffs  and  with  use  of 
said  offer  to  buy,  procured  by  the  plaintiffs,  sold  said 
property  to  the  tenant  then  occupying  the  same,  for  the  sum 
of  £14,000.00";  that  "said  sale  was  the  result  of  the  efforts 
of  the  plaintiffs  in  behalf  of  the  defendant,  and  defendant, 
as  a  result  thereof,  became  obligated  to  pay  the  plaintiffs 
the  usual  and  customary  commission  for  such  sale  •*•  in  the 
sum  of  $700.00";  and  that  "thereafter,  on  June  14,  1943  >  the 
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defendant  paid  plaintiffs  the  sum  o  .  ,  leaving  an 
unpaid  balance  of  said  commission  in  the  sum  of  $4£0. GO , 
for  -which  this  suit  is  brought." 

Defendant's  motion  to  strike  averred  generally  that 
plaintiffs'  statement  of  claim  was  insufficient  in  law 
because  it  failed  to  set  forth  a  legal  and  enforceable 
contract  between  the  parties,  and  specifically  (1)  that 
"plaintiffs  failed  to  allege  that  the  purchaser  they 
procured  purchased  the  property  or  was  ready,  billing  and 
able  to  purchase  the  premises  for  the  sale  price  of 
$14,000,00,"  and  (2)  that  "the  property  was  sold  to  someone 
other  than  their  prospective  purchaser"  and  that  "plaintiffs 
are  not  entitled  to  commissions  for  said  sale  unless  they 
entered  in  a  contract  as  above  set  forth,  and  unless  plain- 
tiffs were  the  exclusive  brokers  for  sale  of  said  property," 
It  may  be  conceded,  as  plaintiffs  contend,  that  motions  to 
strike  or  dismiss  a  statement  of  claim  admit  allegations 
well  pleaded,  but  the  question  presented  is  whether  plain- 
tiffs' statement  of  claim  set  forth  a  meritorious  cause  of 
action.  The  law  is  well  settled  in  this  and  other  states 
that  the  broker  must  find  a  purchaser  in  a  situation  ready 
and  willing  to  complete  the  purchase  on  the  terms  agreed  on, 
before  he  is  entitled  to  his  commission  (llonroe  v.  Snowf  131 
111,  126),  and  that  he  must  be  the  procuring  cause  of  the 
sale  (Shannon  v.  Potts,  117  111.  iffP*  30).  In  Cowan  v.  Day. 
156  111.  App.  105,  it  was  held  that  all  a  broker  is  required 
to  do  to  entitle  him  to  commission,  is  to  procure  a  purchaser 
for  the  property  who  is  ready,  willing  and  able  to  buy  and 
complete  the  purchase. 

In  the  instant  case,  however,  the  statement  of  claim 
does  not  satisfy  the  requirements  imposed  by  the  current 
weight  of  authority.  Plaintiffs  content  themselves  with 
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the  allegation  that       nt*s  tenant  purchased  the  property 
as  the  result  of  their  work.  They  do  not  allege  that  they 
procured  the  purchaser  or  were  the  procuring  cause  of  the 
sale.  The  allegation  that  the  sale  resulted  from  their  work 
is  a  conclusion  not  admitted  by  the  motion  to  strike.  The 
court  evidently  recognised  the  deficiencies  in  the  statement 
of  claim  and  afforded  plaintiffs  an  opportunity  to  amend  their 
pleading  but  they  elected  to  stand  on  the  original  statement, 
contending  that  it  was  sufficient.  If  plaintiffs  had  procured 
the  purchaser  or  were  the  procuring  cause  of  the  sale  actually 
made,  for  which  the  commission  is  claimed,  they  would  presumably 
have  pleaded  those  facts  when  given  an  opportunity  to  do  so. 
The  only  connecting  link  between  plaintiffs'  services  and  the 
actual  sale  of  the  property  is  the  conclusion  that  the  sale 
was  effected  "as  a  result  of  the  work  of  the  plaintiffs." 
Obviously,  defendant's  tenant  was  not  the  purchaser  obtained 
by  plaintiffs.  They  d©  not  allege  that  they  were  the  pro- 
curing cause.  We  have  no  means  of  ascertaining  what  evidence 
they  could  adduce  in  support  of  their  claim,  but  obviously 
if  they  had  procured  a  purchaser  or  .  '   the  procuring  cause 
of  the  sale,  they  would  have  so  alleged.  Since  they  failed 
to  do  so,  the  Municipal  court  properly  sustained  defendant's 
motion  to  strike  and  dismiss  their  statement  of  claim,  and 
the  judgment  is  therefore  affirmed, 

JUDGMENT  AFFIRUSD. 

Sullivan,  P#  J.,  and  Scanlan,  J.,  concur. 
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MARTIN  J,  HEALY  et  al,. 

Appellees, 


METROPOLITAN  LIFE  INSURANCE 
CQLIPANY,  a  corporation, 

Appellant. 


APP'     tOM  CIT 
COURT  OF  COOK  '  J  TY. 


MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 
brought 
An  action^by  Martin  J.  Healy  and  ;~ay  C.  Healy,  his 

wife,  against  the  Metropolitan  Life  Insurance  Company,  to 
have  deeds,  absolute  on  their  face,  to  four  parcels  of  real 
estate,  declared  mortgages,  or,  in  the  alternative,  if  defend- 
ant has  alienated  the  properties,  that  the  court  decree  such 
sums  to  plaintiffs  from  defendant  as  to  compensate  them  for 
any  damages  they  have  suffered  as  the  result  of  the  alienation. 
The  case  was  referred  to  a  master  in  chancery,  who  filed  a 
report  recommending  that  the  con  .   t  be  dismissed  for  wont 
of  equity.  The  chancellor,  Judge  Fisher,  sustained  exceptions 
to  the  report,  found  that  the  equities  were  with  plaintiffs, 
that  defendant  had  alienated  the  properties,  and  decreed  that 
plaintiffs  recover  from  defendant  the  sum  of  v7,309*59« 
Defendant  appeals^ 

ofendant,  in  support  of  its  argument  that  the  chancel- 
lor erred  in  sustaining  the  exceptions  to  the  master's  report 
and  in  entering  the  decree,  contends:  "1.  The  deeds  of  con- 
veyance were  deeds  absolute,  executed  and  delivered  in  lieu 
of  foreclosure  and  in  order  to  procure  the  extinguishment  of 
plaintiffs'  indebtedness,  pursuant  to  the  terms  of  a  written 
agreement  between  the  parties,  2.  The  burden  of  proving 
that  the  deeds  of  conveyance  were  not  intended  to  be  absolute 
but  were  by  agreement  of  the  parties  mere  additional  security 
for  the  debts  is  upon  the  plaintiffs.  3.  To  constitute  an 
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instrument,  In  form  a  deed,  a  mortgage  there  must  be  (1)  a 

debt  owing  by  the  ovner  of  the  real  estate,  (2)  an  intention 

of  the  parties  that  the  conveyance  is  made  as  security  for 

that  debt  and  (3)  a  provision,  express  or  implied,  for  a 

defeasance.*1 

Plaintiffs  contend  that  the  evidence  Is  clear  and  con- 
vincing that  the  deeds  of  conveyance  were  not  intended  to  be 
absolute,  but  were  in  fact  given  as  additional  security;  that 
they  were  in  fact  mortgages  and  so  intended  by  the  parties. 

The  decision  in  this  case  depends  upon  the  intention 
of  the  parties  at  the  time  the  deeds  were  executed  and 
delivered.  The  law  that  bears  upon  the  question  before  us 
is  well  established.  A  deed  absolute  in  form,  if  intended 
as  a  security,  is  in  equity  but  a  mortgage,  and  will  be  treated 
as  such  even  though  the  agreement  rests  only  in  parol,   .here 
from  all  the  facts  and  circumstances  it  appears  that  the  con- 
veyance in  fact  is  but  an  indemnity  or  security,  it  will  be  held 
a  mortgage,  no  matter  what  is  the  form  of  the  transaction. 
(Garter  Oil  Co.  v^  Burbinr  37&  Hi*  398 J  Illinois  Trust  Co. 
v.  Bibof  328  111.  252.)  The  character  and  legal  effect  of  the 
instrument  is  determined  by  the  intention  of  the  parties  at 
the  time  it  was  executed  and  delivered.  (Kulik  v,  Kaoustaf 
303  111.  208,  2133  Totten  v,  Totten,  294  111.  ?0,  30.)  The 
burden  of  proving  that  the  deeds  of  conveyance  were  not 
intended  to  be  absolute  but  were  in  fact  given  as  additional 
security  for  the  debts  is  upon  the  plaintiffs,  and  the  proof 
must  be  clear  and  convincing* 

In  Kulik  v^Jfepusta,  supra,  the  court  states  (pp.  212, 

213,  214)s 

h«  *  *  Section  12  of  Chapter  95  of  the  Revised  Statutes 
provides  that  every  deed  conveying  real  estate  which  shall 
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appear  to  have  been  intended  as  a  security  in  the  nature  of 
a  mortgage,  thou  li  it  be  an  absolate  conveyance  in  t^rms, 
shall  be  considered  as  a  nortgage;  (2  nurd's  Stat,  1921,  p, 
2150j)  and  this  court  has  consistently  held  since  the  decision 
rendered  in  Ruckman  v.  Alwooditi  71  111,  155 9   that   parol  or 
extrinsic  evidence  will  be  admitted  to  show  tliat  a  deed  was 
intended  as  a  mortgage.  The  decisions  also  hold  that  the 
burden  of  proof  rests  upon  the  one  asserting  a  deed  absolute 
in  form  to  be  a  mortgage  to  show  that  fact  by  clear  and  satis- 
factory proof,  (Deadman  v»  Yantis,  230  111,  243j  Totten  vt 
Totteri,  294  id,  705  Rankin  V.  Rankinf  216  id.  132,)  A  con- 
veyance takes  effect  from  its  delivery.,  an   ;  ie  question 
•  lie  the  r  it  was  a  deed  or  a  mortgage  become,  "..    ju  at  that 
time.  (Bearss, y»  Ford,  108  111,  16.)  The  decision  of  that 
question  depends  upon  the  intention  of  the  parties  at  the 
time  of  the  execution.  Parol  eyj    e  is  admissible  to  show 
a  conveyance  in  form  absolute  or  on  condition  to  be  a  mortgage, 
not  only  as  between  the  parties  and  their  successors  but  also 
as  against  one  who  derived  Ms  title  from  the  grantee  without 
paying  any  valuable  consideration  therefor,  (lg  ,   .  L,  254, ) 
The  inquiry  in  cases  of  this  class  me.y  properly  include  the 
facts  and  circumstances  tending  to  illustrate  the  purpose  and 
intent  of  the  parties  in  the  transaction.  (Darat  V,  MHTPter.. 
119  111,  343.)  The  preliminary  negotiations  leading  up  to 
the   transaction,  as  well  as  the  statements  of  the  parties  at 
and  after  the  execution  of  the  instrument,  may  be  admitted. 
The  court  is  not  restricted  to  any  particular  kind  of  evi- 
dence, but  may  take  into  consideration  almost  any  pertinent 

ters  which  tend  to  prove  the  real  intention  and  understanding 
of  the  parties  and  the  true  nature  of  the  transaction  in  question, 
(27  Cyc.  1019,)  While  there  can  be  no  question  that  the  burden 
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of  proof  rests  upon  the  party  asserting  that  the  instrument 
is,  in  fact,  a  mortgage  and  was  so  intended  by  the  parties, 
yet  that  does  not  necessarily  mean  that  there  shall  be  no 
conflict  in  the  testimony  on  the  question.  Positive  evidence 
of  the  intention  is  not  required.  It  is  sufficient  if  the 
evidence  is  clear  and  convincing,  even  though  conflicting, 
8  Ency.  of  Evidenee,  713$  gotten  ,  gotten,  supra :  see,  also, 
the  reasoning  in  L,  R,  A,  1916B,  46,  47,  235,  and  cases 
cited  in  note." 

This  brings  us  to  a  consideration  of  the  material 
facts  and  circumstances  that  bear  upon  the  question  of 
intent.  The  following  facts  are  not  in  dispute:  Martin  J. 
Healy,  one  of  the  plaintiffs,  and  Paul  -J.  ilealy,  his 
brother,  were  associated  in  the  real  estate  business.  In 
September,  1940,  plaintiffs  were  liable  on  fourteen  mortgages 
owned  by  defendant.  Thirteen  of  the  mortgages  were  executed 
in  1931  and  one  in  1930.  Each  mortgage  was  on  one  parcel  of 
property.  All  of  the  properties  were  in  the  same  neighborhood. 
For  a  period  of  nine  or  ten  years  plaintiffs  paid  to  Great 
Lakes  Mortgage  Corporation  (hereinafter  called  Mortgage  Cor- 
poration), the  agent  of  defendant,  all  o.  ,   installments 
of  principal  and  interest  that  fell  due  on  the  fourteen  mort- 
gages, During  that  period  plaintiffs  dealt  solely  with 
Mortgage  Corporation  in  all  Matters  relating  to  the  mortgages, 
including  extensions  of  time  for  payments.  Mortgage  Corporation 
held  itself  out,  on  its  letterheads,  as  the  Mortgage  Loan 
Correspondent1,  of  defendant*  In  October,  1940,  plaintiffs 
were  two  months  in  arrears  on  payments  due  on  the  fourteen 
mortgages,  and  in  that  month  Mortgage  Corporation  notified 
plaintiffs  that  it  would  have  to  foreclose  upon  the  mortgages. 
A  conference  then  took  place  between  Paul  J.  Healy  and 
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Leon  c.  '.Volfe,  secretary  of  ©rtgage  Corporation,  '..hat  'vas 
said  at  that  time  is  a  Lspute,  said,   we  will  hereafter 

refer  to  the  several  versions,  Robert  .  Ingard,  the  presi- 
dent of  "lortgage  Corporation,  testified  that  Wolfe,  acting  for 
that  company,  handled  the  entire  Healy  transaction.   rOlfe 
prepared  and  delivered  to  Paul  Healy  for  signature  of  plain- 
tiffs a  bargain  and  sale  deed,  a  settlement  agreement,  a 
deposit  agreement  and  an  estoppel  a        is  to  each  of  the 
fourteen  properties.  Plaintiffs  signed  all  of  the  documents 
on  October  9*  1940,  and  Paul  Healy  returned  theia  zo    .olfe  about 
that  date.  Plaintiffs  were  not  paid  anything  for  executing  the 
deeds.  The  evidence  clearly  shows  that    the  time  of  the  signing 
of  the  deeds  each  of  the  fourteen  properties  had  a  market  value 
greatly  in  excess  9?  the  amount  due  upon  the  mortgage  covering 
it.  After  the  delivery  of  the  instruments  plaintiffs  put  on  a 
sales  campaign  to  sell  all  of  the  properties,  and  they  advertised 
the  properties  for  sale  in  the  Chicago  I'ribune  for  three  Sundays. 
In  a  short  time  they  obtained  buyers  for  most  of  the  properties 
and  secured  sufficient  money  to  pay  up  a  large  part  of  the 
delinquencies  then  due  on  the  properties.  Healy  then  informed 
'.olfe  that  he  had  buyers  for  certain  of  the  properties  and  money 
to  pay  on  the  delinquencies,  and  Wolfe  said  that  Healy  would 
have  to  designate  the  properties  that  lie  wanted  the  payments  to 
apply  on#  Healy  then  designated  the  properties,  the  delin- 
quencies on  the  same  were  paid,  and  the  deeds  to  said  properties 
were  returned  to  plaintiffs.  In  this  manner  Paul  Healy,  acting 
for  plaintiffs,  paid  the  delinquencies  due  upon  ten  of  the 
properties,  and  the  deeds  as  to  the  ten  were  returned  to  plain- 
tiffs. Hone  of  these  ten  deeds  had  been  recorded.  Payments  on 
certain  of  the  ten  properties  v/ere  made  as  late  as  November  1  , 
1940.  "olfe  testified  that  about  October  2j,  19*0  >  defendant 
sent  mck  to  liim  all  of  the  documents  that  had  been  executed 
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by  plaintiffs  and  its  acceptance  of  the  "settlement  a2ree- 

ments."  nineteen  days  after  the  deeds  were  executed  and 

delivered  to  Violfe,  and  three  days  afi;er  ~  olf  e  had  receive^ 

back  from  defendant  all  of  the  documents  and  its  acceptance 

of  the  "settlement  agreements/'  tortgage  Corporation,  through 

'  olfe,  sent  a  letter  to  Paul  J,  Healy.  The  carbon  copy  of 

the  same  reads  as  follows t 

"October  28,  1940. 

"!&%  Paul  J.  Healy 

"77  West  tfasliington  Street 
"Ohicago,   Illinois 

"Dear     i\     salys 

l  have  attempted  to  call  you- daily  since  you  failed 

to  come  in  Friday  at  noon  with  the  clear  titles,  in  accordance 

with  your  agreement, 

"If  we  do  not  hear  from  you  by  twelve  o'clock  noon, 

Tuesday,  October  29,  1940,  we  shall  assume  7011  are  unable  to 

clear  the  titles  and  shall  forward  the  mortgages  on  thftse 

properties  Ofi  which  the  titles  are  not  cleared  to  the  attorneys 

for  foreclosure,  [Italics  ours,] 

"Very  truly  yours, 


"Secretary." 
olfe  testified  that  the  foregoing  letter  refers  to 
certain  of  the  ten  properties  where  the  deeds  were  afterward 
returned  to  plaintiffs.  It  is  conceded  that  plaintiffs  cleared 
the  titles  to  the  properties  mentioned  in  the  letter,  On 
October  31,  1940,  V.olfe  called  up  Paul  Healy  and  told  him  that 
they  were  going  to  put  the  balance  of  the  deeds  on  record,  and 
Healy  said,  "Hold  them  up  until  I  get  over  there.  I  will  try 
to  get  you  some  money  today."  Healy  then  went  over  to  \olfe's 
office  and  paid  a  certain  sum  of  money  to  Y/olfe  and  it  was 
applied  on  two  or  three  of  the  properties,  and  it  paid  in 
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full  the  amounts  due  on  the  said  properties.  There  then  re- 
mained five  of  the  properties  upon  which  there  were  delin- 
quencies,  olfe  stated  in  that  conversation  that  defendant 
had  executed  the  agreements  of  settlement  and  that  he  would 
have  to  rocord  the  remaining  deeds,  and  Healy  asked  "olfe  to 
withhold  the  recording  of  the  deeds.  Healy  testified  that 
he  stated  to  .olfe  on  October  31,  1940,  "that  we  would  have 
the  funds  to  pay  up  the  balance  of  the  five  remaining  at  that 
time,  which  he  threatened  to  put  the  deeds  of  record,  that  I 
would  have  those  funds  in  a  very  short  time;11  that  he  had 
applied  for  his  United  States  Veterans1  insurance  and  that  it 
was  then  due,  '..olfe  testified  that  he  does  not  remember  if 
Healy  made  the  foregoing  statement,  Healy  further  testified 
that  he  received  Ms  Veterans'  insurance  two  days  later  and 
turned  it  over  to  '.olfe.  On  October  31,  1940,  or  the  next 
day,  the  deeds  to  three  of  the  four  properties  in  question 
were  recorded.  The  deed  to  one  of  the  properties,  8936  S. 
Elizabeth  street,  was  not  recorded  until  November  13,  1940 • 
At  that  time  Healy  had  made  payments  to  apply  upon  the  delin- 
quencies as  to  that  property.  The  mortgage  notes  upon  the 
four  properties  were  never  returned  to  plaintiffs.  Wolfe 
testified  that  h®  cancelled  the  notes  and  sent  them  and  the 
mortgages  to  defendant.  The  latter  kept  them  and  produced 
them  upon  the  hearing,  at  which  time  the  notes  bore  cancellation 
marks  and  also  the  following  indorsement:  "Paid  by  delivery  of 
deed  in  lieu  of  Great  Lakes  Mortgage  Corporation".   olfe  further 
testified  that  at  the  time  of  the  talk  with  Healy  on  October  31, 
1940,  Healy  paid  the  delinquencies  on  one  of  the  properties  and 
Wolfe  gave  Healy  the  deed  to  that  property^  that  on  November  12, 
1940,  Healy  paid  the  delinquencies  on  another  one  of  the 
properties  and  ;olfe  gave  Healy  the  deed  to  that  property;  that 
a  similar  transaction  took  place  November  15,  194-0,  as  to 
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another  one  of  the  properties.  Daring  the  examination  of 
.  olf e  the  following  occurred:   ''Q.  You  testify  that  when  he 
came  in  on  the  earlier  date  in  October  that  he  had  to 
designate  certain  properties,  is  that  true?  A.  That  is 
right.   .  ::ov;  you  were  holding  deeds  at  that  time  for 
fourteen  properties,  were  you  not?  &•  Yes.  Q.  \nd  out 
of  how  many  properties  did  he  have  a  right  to  designate? 
Out  of  the  entire  fourteen?  A*  He  could  designate  any  that 
he  had  sales  on,  Q,  He  could  designate  any  one  of  the  four 
properties  involved  in  this  suit,  couldn't  he,  at  that  time? 
A,  Yes,"  &fter  the  deeds  to  the  four  properties  in  question 
had  been  recorded,  plaintiffs,  by  letter  and  oral  statements, 
made  bitter  protests  against  the  action  of  Wolfe  in  recording 
the  four  deeds,  '  ithin  a  few  months  after  the  recording  of 
the  deeds  defendant  sold  the  four  properties  at  a  substantial 
profit,   ..he  undisputed  evidence  shows  that  the  market  value 
of  the  four  properties,  on  October  9,  1940,  ti  ;eeded  the 

amounts  then  due  on  the  mortgages.  Each  of  the  properties 
was  30  feet  by  125  feet  and  was  improved  with  a  five-room 
brick  bungalow  that  was  furnace  heated,  and  had  a  two-car 
garage.  On  December  27,  1940,  at  the  suggestion  of  olfe, 
Paul  Ileal/,  in  the  name  of  himself  and  wife,      written 
offers  to  defendant  to  purchase  the  four  properties,  but 
defendant  declined  the  offers  on  the  ground  that  it  had 
already  accepted  prior  offers.  Paragraph  (5)  of  the  settle- 
ment agreements  executed  by  plaintiffs  and  defendant  provides: 
"Said  second  party  nov  owns  said  mortgaged  premises  and  desires 
to  procure  the  cancellation  and  extinguishment  of  said  mortgage 
indebtedness,  and  desires  and  has  proposed  to  convey  to  the 
first  party  a  good  title  to  said  real  estate  by  Bargain  and 

Sale  Deed,  with  release  of  dower  and  homestead  rights,  *  ■  -  * 
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in  payment  and  satisfaction  of  said  mortgage  indebtedness, 
and  said  first  party  is  willing  to  accept,  and  has  accepted, 
said  proposition  so  made  by  the  second  party."  Defendant 
argues  tliat  the  foregoing  provision  conclusively  shows  the 
intentions  of  the  parties  at  the  time  of  the  execution  of 
the  deeds.  The  execution  and  delivery  of  the  deeds,  the 
settlement  agreements,  the  deposit  agreements  and  the  estoppel 
affidavit  constituted  but  one  transaction,  and  while  the  afore- 
said language  of  paragraph  (!?)  is  a  circumstance  tending  to 
support  defendant's  contention  that  the  deeds  of  conveyance 
were  deeds  absolute,  it  does  not  determine  the  question  of 
intent,  as  defendant  argues.  Where  from  all  the  facts  and 
circumstances  in  evidence  it  appears  that  the  conveyance  in 
fact  is  but  an  indemnity  or  security,  it  will  be  held  a  mortgage 
no  matter  what  is  the  form  of  the  transaction.  (Garter  Oil  Co. 
Vu-i^rbin,  376  111,  398|  Illinois  Trust,  Co.  v.  fcibp,  328  111. 
252# )   If  defendants  argument  were  followed,  a  mortgage 
holder  could  nullify  the  established  lev/  and  prevent  the 
mortgage  debtor  from  proving  the  actual  intent  of  the  parties 
at  the  time  of  the  execution  of  a  deed  hy   having  him  execute 
an  instrument  like  the  settlement  agreements  in  the  instant 
case.  Plaintiffs  contend  that  the  evidence  shows  that  they 
were  so  anxious  to  save  their  properties  that  they  v;ould  have 
signed  any  papers  that  defendant  demanded,  and  they  argue, 
with  some  force,  that  the  number  and  character  of  the  instru- 
ments that  defendant  had  plaintiffs  execute  tend  to  weaken 
defendant's  contention  as  to  the  actual  intention  of  the 
parties  at  the  time  of  the  execution  of  the  deeds*  In  deter- 
mining the  question  of  the  intention  of  the  parties  when  the 
deeds  were  executed,  we  have  given  proper  consideration  to 
the  language  in  the  settlement  agreements  upon  which  defendant 
relies ♦ 
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To  refer  to  certain  disputed  evidence  that  bears  upon, 
the  intent  of  the  parties  v/hen  the  fourteen  deeds  were  executed 
and  delivered;  Paul  fealy  testified  that  about  eptember  25* 
1940 >  he  was  called  to  the  office  of  Mortgage  Corporation  and 
informed  by  Mr*  Koranda,  an  ejjployoe  of  that  company,  that 
the  two  payments  then  due  would  have  to  be  made  very  shortly^ 
that  he  told  Koranda  that  he  would  be  able  to  do  that;  that 
Koranda  said,  "You  can  have  another  week  or  ten  days  or  two 
weeks}"  that  Koranda  called  him  up  a  couple  of  weeks  later; 
tliat  he  was  then  unable  to  make  the  payments ;   that  Koranda 
said  to  him,  '""ell,  why  didn't  you  sell  one  of  these  properties 
to  me 'J  •  I  said,  '.ell,  how  much  will  you  give  me?'  He  says, 
•I  will  rive  you  a  couple  of  hundred  dollars.'  I  says,  'Ho, 
we  would:  »t  sell  it  for  anything  like  that,      p   oin..  to 
have  this  money  in  here  in  a  few  days  and  '    .11  have  the 
whole  thing  cleared.  upj'!!  that  Koranda  then  took  him  to  see 
r.  Green,  one  of  the  officers  of  Mortgage  Corporation,  and 
Green  brought  them  over  to  ''  olfe,  who  stated  that  they  would 
have  to  go  throw  h  Ith  foreclosure  proceedings  unless  the  pay- 
ments were  made  in  a  few  daysj  that  he,  Healy,  then  said,  H**  *  * 
We  don't  want  you  to  foreclose  because  it  is  only  going  to  mean 
the  increase  of  expense  by  sending  then  over  to  the  lawyers' 
office,  and  we  will  liave  Master1  s  fees  and  attorneys'  fees  and 
recording  fees,  and  so  forth.'   'And',  1  says,  'to  evidence  my 
good  faith  that  we  will  pay  these  amounts  in  a  very  short  time 
I  will  see  that  you  have  deeds  so  that  you  won't  have  to  fore- 
close; '"  that  llr.  V.'olfe  then  gave  him  one  week  to  get  the  money 
in  and  that  ".olfe  called  him  over  to  the  office  again  and  asked 
him  if  he  would  be  willing  to  jive  the  deeds,  and  he   stated  that 
they  would;  that  V olfe  stated  that  they  would  prepare  the 
necessary  papers  and  that  he,  Healy,  could  pick  them  up  about 
October  5;  that  on  October  5  he  saw  '..olfe  and  "told  him  that 
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we  would  definitely  pick  up  the  delinquencies  within  a  very- 
short  time,  and  asked  him  to  give  us  a  couple  more  weeks, 
two  or  three  more  weeks*  Q.  hat  did  he  say?  A,  nd  he 
handed  me  the  papers  and  said  that  we  would  have  time,  and 
to  get  the  papers  executed  and  back  in  his  possession;"  that 
he  had  plaintiffs  execute  the  papers  that  were  given  him  by 
olfe  and  that  he  then  delivered  the  papers  to  olfe;  that, 
at  the  same  time,  "I  told  Mr.  Wolfe  definitely,  -  I  says, 
•You  are  not  going  to  get  the  title  to  these  properties, 

are  going  to  be  able  to  pay  up  these  delinquencies  in  a 
very,  very  few  days.*   •Now,1  I  says,  'it  is  clearly  under- 
stood that  if  I  come  in  here  in  a  week  or  ten  days  or  two 
weeks  with  a  substantial  amount  of  money  or  with  a  definite 
new  purchaser  to  be  approved  by  your  organization,  then  we  will 
get  more  time.*   And  Mr.  olfe  says,  •That's  right.*"  The 
witness  then  stated  that  he  thereafter  paid  Mortgage  Corporation 
"money  at  different  times  and  brought  them  in  new  purchasers 
who  signed  modification  agreements  with  the  Great  Lakes  .Mortgage 
Corporation,  and  which  modification  agreements  ware  approved 
by  the  Metropolitan  Life  Insurance  Company;"  that  on  October 
2J>,  1940,  he  "gave  Mr.  olfe  the  check  for  0500,00.  And  :>. 
Wolfe  asked  me  which  properties  I  wanted  this  payment  to  apply 
on.  And  I  said,  »!r.  olfe,  we  are  going  to  pay  the  entire 
delinquency.  You  can  apply  the  five  hundred  against  the  entire 
Healy  group,  and  I  will  be  in  here  next  week  or  a  few  days  with 
the  balance  of  the  payments.*  •  *  *  Mr,  .olfe  says,  «We  can't 
handle  it  that  way.  You  have  got  to  select  yourself  which 
properties  you  want  this  applied  on.1  And  then  he  called 
Mr.  Koranda,  and  I  believe  the  bookkeeper  was  called,  and  a 
receipt  and  notations  were  made  in  their  books  as  to  which 
properties  this  $500,00  was  to  be  applied  on.  He  further 
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stated  that  every  time  I  made  a  payment  I  should  designate 

the  properties  upon  r.hich  these  payments  were  to  apply." 

The  witness  further  testified  that  on  December  8,  1940,  he 

called  on  Mr,  Y.'ingard,  the  president  of  Mortgage  Corporation, 

and  told  him  that  he  thought  that  he  got  "a  —  damn  rotten 

deal,  that  I  showed  my  good  faith  by  bringing  over  all  these 

deeds  and  all  the  papers  that  they  had  presented  to  me  for 

signature,  that  I  had  brought  them  in  to  HP,  olfe  and  followed 

his  instructions,  and  it  was  clearly  a  —  I  was  told  that  I 

would  get  time  to  indicate  again  my  good  faith  by  making  some 

payments  or  selling  the  properties  to  approved  purchasers,  and 

when 
then/l  did  that  I  would  be  given  more  time,  And  I  says,  'I 

have  been  in  to  see  Mr.  Wolfe  several  times  and  I  have  protested 

very  strongly  against  the  recording  of  these  deeds,1  And  I 
says,  'Previous  to  this  I  have  always  been  treated  very  fairly 
by  the  Metropolitan  Life  Insurance  Company',  and  I  thought  I 
was  treated  very  unfairly  herej  that  I  wanted  the  properties 
back  and  that  I  would  do  anything  that  they  wanted  me  to  do  to 
get  the  properties  back,  Mr,  V.'ingard  said  that  he  didn't  know 
very  much  about  it,  and  he  called  Mr,  '  olfe  in,  -  he  called 
Mr,  'olfe  into  the  conference,   ,nd  I  repeated  again  what  I 
had  said  to  Mr.  "olfe.  And  ]  r,  Y.ingard  says,  'Well,  how  about 
that,  Mr.  'olfe?*  A'r.  olfe  says,  'Yes,  he  did  do  a  darned 
good  job j  he  went  out  and  raised  the  money  or  sold  enough  to 
clear  up  ten  of  them  in  about  three  weeks'  time,'  And  he  aays, 
•But  we  did  record  the  other  four  deeds,'  ^jad  he  said,  'He 
protested  against  it  very  strong? y  at  the  time.1  Mr,  '  ingard 
suggested  that  I  write  a  letter  to  him,  which  he  would  forward 
to  the  Metropolitan  Life  Insurance  Company  in  New  York.  And 
I  went  back  to  my  office  and  dictated  a  letter  to  my  secretary, 

and  that  Is  the  letter  we  have  just  read  a  moment  ago,"  Leon 
olfe  testified  that  Paul  Healy,  about  October  5  or  6,  stated 
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that  he  wished  to  avoid  the  delivery  of  the  mortgages  to  the 
attorney  for  defendant  for  'oreclosure  and  in  lieu  of  sending 
then  to  the  attorney  he  would  deliver  deeds  to  the  defendant 
-  he  would  execute  agreements  to  defendant  in  which  lie  would 
agree  to  deliver  deeds  in  lieu  of  foreclosure;  that  he  did 
not  say  anything  at  that  time  about  his  getting  the  properties 
back;  that  Healy,  on  October  9,  1940,  did  not  state,  "I  told 
him  that  we  would  definitely  pick  up  the  delinquencies  within 
a  short  time,  and  asked  him  to  give  us  a  couple  more  weeks, 
two  or  three  weeks ; "  that  at  the  time  the  two  Healys  brought 
in  the  papers  he  told  Paul  that  if  he  brought  in  any  buyers 
before  the  settlement  agreements  were  signed  by  defendant  and 
returned  to  Mortgage  Corporation  and  the  deeds  delivered, 
Mortgage  Corporation  would  submit  his  buyers  to  defendant 
and  ask  them  to  consider  the  buyers  and  the  reinstatement  of 
the  loans;  that  he  told  him  the  defendant  would  consider  any 
proposal;  that  Paul  Healy  never  stated  to  him,  "Now,  is  it 
clearly  understood  that  if  I  come  in  here  in  a  week  or  ten 
days  or  two  weeks  with  a  substantial  amount  of  money  or  with 
a  definite  new  purchaser  to  be  approved  by  your  organisation 
then  we  will  get  more  time?"  that  about  October  3  or   4, 
1940,  Taul  Healy  stated  that  it  would  avoid  judgments  against 
his  brother  if  he  delivered  deeds  to  defendant  in  lieu  of  fore- 
closure; that  the  witness  agreed  with  him  that  it  weald  be 
mutually  beneficial;  that  Paul  Healy  did  not  say,  "To  evidence 
my  good  faith  that  we  will  pay  these  amounts  in  a  very  short 
time,  I  will  see  that  you  hav?  deeds  so  that  you  won't  have 
to  foreclose;"  that  he  could  not  remember  Paul  Healy* s 
stating,  "Mr,  \olfe,  we  are  going  to  pay  the  entire  delin- 
quency," October  31;  that  he  could  not  remember  if  Paul  Healy 

said  to  him  on  October  31  or  the  next  day,  "Mr,     olfe,  we  will 
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have  the  funds  to  pay  up  the  balance  or  the  five  remaining  and 
that  I  will  have  these  funds  in  a  very  short  time."  The  witness 
admitted  receiving  payments  from  Paul  Healy  on  certain  of  the 
properties  during  the  month  of  Novenber,  1940;  that  they  had 
records  of  defaults  in  their  books  in  reference  to  the  four 
properties  in  question  that  showed  defaults  on  October  1  and 
Ilovember  1,  but  that  said  records  had  no  application  as  there 
were  no  loans  on  said  dates,  Mr,  uingard  testified  that  in 
the  conversation  between  Paul  Healy,  \  olfe  and  the  witness 
Healy  did  not  ask  the  witness  for  the  return  of  the  deeds, 
but  that  he  may  have  asked  Wolfs  to  return  them*  defendant 
introduced  in  evidence  an  undated  memorandum,  apparently 
signed  by  Paul  J,  Healy,  which  reads  as  follows:  "Key  to  8913 
S.  Elizabeth  st,  '/ater  is  shut  off.  everything  is  drained 
Paul  J,  Healy." 

The  chancellor  gave  the  following  reasons  for  overruling 
the  master's  report: 

"The  Court  [Judge  Fisher]?  I  am  going  to  overrule  the 
Master.  There  can  be  no  doubt  at  all  that  these  four  deeds  were 
part  of  a  single  transaction  in  which  14  deeds  were  executed. 
The  insurance  company  held  mortgages  on  14  pieces  of  property. 
Some  delinquencies  developed  as  to  each.  The  delinquencies 
were  rather  small  amounts  and  upon  the  insistence  of  the  insur- 
ance company  that  they  be  paid,  an  arrangement  was  made  ?/hereby 
the  nortgagor  was  to  execute  absolute  deeds  to  all  the  property, 
"There  was  some  controversy  as  to  what  the  conversations 
were  at  the  time,  the  mortgagor  claiming  that  it  was  specifically 
agreed  that  he  was  to  have  the  right  to  sell  the  property  and 
as  he  brought  in  the  money  deeds  would  be  issued  to  the  new 
purchaser,  the  mortgagee  claiming  that  there  was  no  such  agree- 
ment and  it  relies  upon  a  specific  written  agreement  in  which 
it  is  recited  that  it  was  a  settlement  between  the  parties 
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resulting  In  an  absolute  conveyance,  }3ut  following  the  delivery 
of  these  deeds  the  parties  continued  to  treat  then  as  mortgages 
and  10  of  the  14  pieces  of  property  were,  in  fact,  redeemed. 

"Ho  specific  agreement  is  shown  or  claimed  with  respect 
to  any  of  the  pieces  of  property  which  were  intended  to  be 
absolute  conveyances  and  those  which  were  intended  to  be  redeemed 
upon  the  payment  of  the  deficiency  -  the  mortgagor,  the  plaintiff 
in  this  ease,  could  as  well  have  indicated  any  of  these  pieces 
of  property  to  be  redeemed  when  he  brought  in  the  money.  All  he 
needed  to  do  was  to  bring  in  certain  sums  of  money  at  any  time 
and  he  could  get  his  deed  back  or  a  reconveyance*  To  insist 
as  to  those  particular  four  pieces  of  property  that  the  transac- 
tion was  absolute  when,  in  fact,  it  was  not  only  a  transaction 
simultaneously  involving  several  pieces  of  property,  but  was, 
in  fact,  a  single  transaction  -  to  so  insist  is  hardly  compatible 
with  the  conduct  of  the  parties  after  the  execution  of  these 
deeds,  There  are   those  familiar  maxims  of  equity,  'Once  a 
mortgage,  always  a  mortga ;.e,!  and  Equity  will  look  beyond  the 
form, f  The  mere  fact  that  a  written  agreement  was  entered  into, 
when  the  conduct  of  the  parties  is  convincing  proof  that  there 
was  no  intention  to  treat  this  as  a  final  and  complete  settlement 
of  the  transaction  between  the  parties,  does  not  preclude  the 
Court's  holding  that  the  agreement  does  not  express  the  real 
intent  of  the  parties.  In  fact,  such  an  agreement  entered  into 
in  writing,  may,  under  the  circumstances,  be  considered  as 
additional  evidence  that  what  was  really  happening  was  the  deeds 
were  executed  as  additional  security  and  that  a  conscious  effort 
was  made  on  the  part  of  the  parties  to  cover  up  the  real  office 
of  those  deeds. 

"I  shall  hold  that  the  deeds  were  not  intended  to  be 
absolute  conveyances,  but  simply  formed  additional  security 
and  that:  the  plaintiff  had  not  lost  his  right  of  redemption," 
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A  careful  consideration  of  the  material  facts  and 
circumstances  satisfies  us  that  the  judgment  decree  should 
be  affirmed.  In  giving  his  reasons  for  his  ruling  Judge 
Fisher  undoubtedly  had  in  mind  the  important  fact  that 

olfe  testified  that  when  Healy  made  payments  after  the 
fourteen  deeds  had  been  delivered  to  "olfe  the  former  had  a 
right  to  make  the  payments  applj'  on  any  of  the  fourteen 
properties;  that  he  could  have  designated  any  one  of  the  four 
properties  involved  in  this  suit  and  that  it  followed  from 

olfe1 s  testimony  that  if  Healy  had  designated  any  one  of  the 
four  properties  the  deed  to  that  property  uould  have  been 
returned  to  plaintiffs.  In  the  letter  of  October  28,  1940, 
written  nineteen  days  after  the  deeds  were  executed  and 
delivered  to  'lolfe  and  three  days  after  Wolfe  had  received 
back  from  defendant  all  of  the  documents  and  its  acceptance 
of  the  settlement  agreements,  Wolfe  still  claimed  the  right 
to  foreclose  the  mortgages  on  certain  of  the  properties  if 
Healy  did  not  clear  up  the  titles  to  the  same  "by  twelve 
o'clock  noon,  Tuesday,  October  29,  1940,"     find  certain 
mountain  peaks  in  the  evidence  that  tend  strongly  to  support 
Judge  Fisher's  holdings  (1)  Aside  from  the  amounts  due 
defendant  under  the  mortgages  the  latter  paid  no  consideration 
\m  plaintiffs  for  the  deeds,  and  in  view  of  the  fact  that  the 
value  of  the  properties  was  greatly  in  excess  of  the  amounts 
due  defendant  under  the  mortgages,  why  should  plaintiffs  have 
given  defendant  absolute  conveyances  to  the  properties?  The 
uncontradicted  evidence  shows  that  the  properties  were  readily 
salable  and  at  figures  far  in  excess  of  the  amounts  due  under 
the  mortgages,  "If  the  value  of  the  mortgaged  premises  greatly 
exceeds  the  debt  secured  by  the  mortgage,  the  fact  of  such 

excess  will  tend  to  show  that  a  release  was  not  intended, 
(1  Jones  on  Ftgs,  sees,  267  and  340  -  4th  ed,)tt  (Burton  v. 
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Perryr  146  111.  71>  114, )  (2)  If  the  deeds      bsolute 
plaintiffs  lost  all  interest  in  the  properties.  ""hy  then 
should  they  have  put  on  the  sellinc  campaign?  (2)  "one  of 
the  mortgage  notes  or  trust  deeds  upon  the  four  properties 
were  returned  to  plaintiffs  and  defendant  was  still  in  posses- 
sion of  the  notes  and  trust  deeds  at  the  time  of  the  hearing, 
"The  intention  to  pay  the  debt  by  a  deed  of  the  property  will 
not  be  inferred^  where  the  creditor  retains  the  evidences  of 
the  indebtedness,  and  the  securities  pledged  for  its  payment. 
(Sutphen  v.  Cushman,  35  111.  136$  Knowles  v.  Knowles.  86  id.  1; 
Punphy  v.  Biddle.  id,  22$  Bearss  v.  Fordf  108  id.  16)."  (Burton 
v.  Perry,  supra f   114.)   Defendant's  answer  to  this  point,  that 
the  'lealys  never  demanded  the  notes,  is  not  persuasive,  especial- 
ly in  view  of  the  fact  that  plaintiffs  were  insisting  that  the 
deeds  were  not  intended  to  extinguish  the  mortgages.  If  plain- 
tiffs had  intended  that  the  deeds  were  to  be  absolute,  they 
would,  of  course,  have  demanded  the  mortgage  notes.  Defendant 
did  not  even  offer  plaintiffs  the  notes.  Cases  cited  by  defend- 
ant (Kimmel  v.  Bundy.  302  111,  514,  and  Swinson  v.  Sodamaft,  300 
111.  App.  33.)  differ  from  the  instant  proceeding  upon  the  facts. 
Certain  facts  and  circumstances  create  a  strong  inference  that 
"  olfe,  after  he  saw  that  plaintiffs  vere  able  to  quickly  sell 

ten  of  the  properties  at  a  profit,  concluded  to  treat  the  four 

and 

deeds  in  question  as  absolute/to  thereby  make  a  substantial 

profit  for  defendant.  Defendant  seems  to  realize  that  if  the 
intent  of  the  parties  is  to  be  determined  by  the  conduct  of  the 
Healys  and  the  officials  of  Mortgage  Corporation  plaintiffs 
must  prevail,  for  its  final  contention  is  that  neither  llortgage 
Corporation  nor  V.olfe  was  authorized  to  enter  into  the  alleged 
agreement  with  Paul  Healy;  that  said  agreement,  to  make  it 
binding,  vould  have  to  be  submitted  to  the  proper  officers  of 
defendant  in  Tfew  York;  that  there  is  no  evidence  that  Mortgage 
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Corporation  or  '  olfe  were  agents  of  defendant  for  the  purpose 
of  receiving  title;  that  the  instruments  in  question  were 
deposited  by  Paul  Ilealy  not  with  Mortgage  Corporation  but 
with  '  olfe  and  that  the  deposit  was  a  "deposit  in  escrow;" 
that  "it  was  prior  to  the  signing  by  the  defendant  through 
its  duly  authorized  officers  at  the  home  office  of  the  settle- 
ment agreements  *  *  *,  that  the  defendant  permitted  Healy  to 
make  new  arrangements  on  certain  of  the  properties  for  which 
deeds  were  delivered  in  escrow  on  October  9,  1940,"  but  that 
said  permission  was  an  "indulgence  of  the  defendant"  pending 
the  acceptance  of  the  settlement  agreements  by  defendant,  and 
that  to  affirm  the  instant  judgment  would  be  to  penalize  defend- 
ant for  its  indulgence*  Defendant  had  its  office  in  New  York 
and  for  nine  or  ten  years  plaintiffs  dealt  solely  with  Mortgage 
Corporation  in  the  matter  of  the  mortgages.  Plaintiffs  had 
the  undoubted  right  to  show  the  intention  of  the;  parties  at 
the  time  the  deeds  were  executed  and  delivered,  but  this  right 
would  be  an  empty  one,  indeed,  if  they  were  precluded  from  showing 
the  facts  and  circumstances  surrounding  the  execution  and  delivery 
of  the  deeds.  It  would  be  highly  inequitable,  under  the  facts, 
to  permit  defendant  to  HOW  bide  behind  Mortgage  Corporation  and 
Wolfe ,  The  evidence  shows  that  after  Molfe   received  the  documents 
back  from  defendant  ,pn  October  25,  1940,  plaintiffs  paid  the  de- 
linquencies on  a  number  of  the  properties  and  received  back  deeds, 
for  the  same*  "A  delivery  to  the  agent  of  the  grantee  has  the 
same  effect  as  a  delivery  directly  to  the  grantee*  (Clark  v. 
Harper .  215  Ill»  24),  A  deed  may  be  delivered  to  a  third  person 
for  the  benefit  of  the  grantee,  and,  if  the  grantee  subsequently 
accepts  the  deed,  the  delivery  is  as  good  as  though  made  directly 
to  the  grantee,  ^odeme^er  v.  Brown,  I69  111.  347 J  -i4ter  v.  V»'ay,, 
170  id.  96),"  (Coleman  v.  Coleman,  216  111.  261,  267,)  The 
strained  contention  of  defendant  that  plaintiffs  deliTered  the 
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deed s,  not  to  Mortgage  Corporation  but  to  v.'olfe,  individually, 
does  not  merit  serious  consideration. 

Defendant  further  contends  that  even  though  plaintiffs 
proved  that  it  was  not  their  intention  that  the  deeds  wore  to 
be  absolute,  nevertheless,  plaintiffs,  in  order  to  make  out  a 
prima  facie  case,  would  have  to  prove  that  it  was  the  intention 
of  defendant  that  the  deeds  were  not  intended  to  be  absolute, 
Without  conceding  that  this  contention  states  a  correct 
proposition  of  law^  it  is  sufficient  to  say  that  the  evidence 
justified  the  finding  of  the  chancellor  that  neither  of  the 
parties  intended  that  the  deeds  were  to  be  absolute  convey- 
ances. 

The  judgment  decree  of  the  Circuit  court  of  Cook 
county  is  a  just  one  and  it  is  affirmed. 

rJDGimWH   DECREE  AFFIHHED, 

Sullivan,  P.  J.,  and  Friend,  J.,  concur. 


'    -    . 
:     ' 

- 
- 


43108 

LEWIS  G.  POWELL  and  JOEL  P0T7ELL, 
by  LEWIS  G.  PO'>ELL,  his  next 
friend, 

Plaintiff  s-Ap  ellees, 


AARON  B.  AEIKER,  doing  business  as 
130  N.  PARIS  IDE  BLDG.;  H.  LA'.VRENCE 

DRICKSON,  Successor  Trustee 
under  Trust  Agreement  dated  October 
la  1935,  creating  130  NORTH  PARESIDE 
LIQUIDATIOH  TRUST  .745,  and  CHICAGO 
COIN  METER  COMPANY,  a  corporation, 

'endants. 


AARON  B,  AAINER, 

Defendant-Appellant. 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY, 


IB.   JUSTICE  SCARLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 
An  action  by  Lewis  G.  Powell  and  Joel  Powell,  by 

Lewis  G.  Powell,  his  next  friend,  to  recover  damages  that 

was 

resulted  from  an  injury  to  Joel  Powell,    3  case/tried 

before  the  court  and  a  jury.  At  the  conclusion  of  ail  the 
evidence  H.  Lawrence  Hendrickson,  Successor  Trustee,  defend- 
ant, was  dismissed  from  the  case  on  motion  of  plaintiffs. 
The  motions  of  defendants  Aaron  B,  Aeiner,  doing  business 
as  130  N,  Parkside  Bldg.,  and  Chicago  Coin  Meter  "onpany 
for  directed  verdicts  were  denied.  The  jury  returned  a 
verdict  in  favor  of  Chicago  Coin  Meter  Company,  defendant, 
as  to  both  plaintiffs;  also  a  verdict  in  favor  of  Lewis  G. 
Powell  for  $1,677.48  against  V/einer,  and  a  verdict  in  favor 
of  Joel  Powell  for  S2,^00  against  Aeiner.  .Motions  of  de- 
fendant Aeiner  for  .judgments  notwithstanding  the  verdicts, 
motions  for  a  new  trial  as  to  each  verdict,  and  a  motion  in 
arrest  of  judgment  as  to  each  verdict  were  denied  and  judgments 
were  entered  against  defendant  Aeiner  on  both  verdicts.  De- 
fendant A einer  appeals. 

The  complaint  consisted  of  four  counts.  The  firs* 
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count  alleged,  in  substance,  that  Hendrickson,  as  Trustee, 
defendant,  owned  a  large  apartment  building  at  130  JJorth 
Parkside  avenue,  Chicago;  that  "feiner,  defendant,  managed  and 
operated  the  building;  that  Chicago  Coin  i.eter  ompany,  defend- 
ant, was  in  the  business  of  leasing  and  vending  electrically 
operated  washing  machines  and  on  June  25,  15*4-1,  had  one  of 
said  machines  with  wringer  attached  located  in  a  room  on  the 
ground  floor  of  the  said  building;  that  to  use  the  machine  it 
was  necessary  to  put  a  deposit  of  ten  cents  in  a  device  attached 
to  itj  that  the  machine  was  intended  for  and  used  by  such  of 
the  tenants  as  desired  to  use  it  upon  the  deposit  by  them  of 
ten  cents  in  the  said  device;  that  if  the  washing  machine  was 
used  for  less  than  twenty  minutes  the  equipment  would  operate 
for  the  unused  portion  of  the  twenty  minutes  by  inserting  the 
wire  and  plug  attached  to  the  equipiaent  in  an  electrical  socket; 
that  Lev/is  G»  Powell  and  his  family  occupied  an  apartment  in 
the  building  and  that  Joel  Powell,  a  son  of  Lewis j  was  a  child 
of,  towit,  four  years  of  age;  that  the  washing  machine  was 
attractive  to  children  of  tender  years  residing  in  the  building; 
that  defendants  knew,  or  by  the  exercise  of  reasonable  care 
could  have  discovered  and  known,  that  the  washing  niachine  and 
wringer  were  located  in  an  unlocked  room  and  they  were  inherently 
dangerous  and  attractive  to  children  of  tender  years,  and  they 
were  easily  accessible  to  said  children,  who,  by  playing  in  and 
around  the  equipment,  might  be  seriously  injured;  that  defend- 
ants negligently  failed  to  lock  the  door  to  the  room  where  the 
washing  machine  was  located  and  to  equip  the  machine  with  a 
device  to  prevent  its  automatic  operation  by  the  plugging  into 
an  electric  socket  of  the  wire  connection  attached  to  the  said 
washing  machine  and  wringer;  that  defendants  negligently  per- 
mitted, invited  and  enticed  children  of  tender  years  to  come  in 
and  play  on,  around  and  about  the  washing  machine  and  wringer; 
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that  Joel  Powell  on  June  25,  1941,  while  in  the  exercise  of 
due  care  for  his  safety,  consistent  with  his  age,  was  enticed 
and  invited  by   the  exposed  washing  machine  and  wringer  and 
went  into  the  room  to  investigate  and  play  with  it;  that  he 
caused  the  electric  current  to  start  by  inserting  the  wire 
connection  in  the  socket,  caught  his  right  hand  in  the  wringer, 
and  by  reason  thereof  was  injured;  that  Lewis  G.  Powell,  plain- 
tiff, the  father  of  Joel,  was  at  all  times  in  the  exercise  of 
due  care  for  the  safety  of  Joel  ioweil;  that  Lewis  G.  Powell 
was  put  to  great  expense  in  securing  doctors,  medicine,  nursing 
and  hospital  care  for  Joel,  due  to  the  said  injuries  received, 
and  damages  were  asked  in  the  sum  of  $10,000.  The  second  count 
was  the  same  as  the  first  save  that  Joel  Powell,  by  Lewis  G* 
Powell,  his  next  friend,  was  the  plaintiff,  and  damages  were 
asked  for  the  injuries  that  he  sustained.  The  third  and  fourth 
counts  made  practically  the  same  allegations  as  the  first  and 
second  counts  save  that  the  tiiird  and  fourth  counts  did  not 
allege  that  children  were  attracted,  enticed  and  invited  into 
the  room  by  the  washing  machine  and  wringer,  and  they  also  con- 
tained the  following  allegations:  That  the  machine  and  wringer 
were  inherently  dangerous,  particularly  to  the  children  of  the 
tenants  in  the  building,  in  that  if  a  person  using  the  machine 
and  wringer  had  not  fully  used  the  electrical  current  and  had 
pulled  the  plug  from  the  socket  after  using  the  machine  and 
wringer,  the  machine  and  wringer  could  be  started  by  plugging 
the  wire  into  the  wall  socket;  that  defendants  knew  or  in  the 
exercise  of  ordinary  care  ought  to  ha ye  known  said  facts  but 
they  nevertheless  permitted  the  door  to  the  laundry  room  to 
stay  open  and  unlocked  and  allowed  children  of  tender  years 
"to  come  in  and  play  in,  around  and  about  the  said  washing 
machine  and  wringer j"  that  by  reason  of  the  aforesaid  facts 
Joel  Powell,  who  had  gone  into  the  laundry  room  to  hide,  saw 
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the  machine  with  the  wringer  attached,  plugged  the  wire  into 
the  socket,  causing  the  wringer  to  operate,  which  caused  his 
injury;  that  defendant  permitted  children  tc  cone  in  and  play 
in,  around  and  about  the  washing  macliine  and  wringer,  and  by 
plugging  the  wire  connection  into  the  easily  accessible  wall 
socket,  Joel  Powell  started  the  waahin  shine  and  wringer 
to  operate  and  was  thereby  injured. 

Aaron  B.  Veiner,  defendant  and  appellant,  operated  a 
forty-four  apartment  building  at  130  North  Parkside  avenue, 
Chicago.  Lewis  G.  Powell  rented  an  apartment  on  the  second 
floor  of  the  building  and  he;  his  wife,  Berdie;  his  son, 
Joel  Powell,  and  his  two  daughters,  Joyce  and  Sandra  Powell, 
occupied  'the  apartment.   ,11  of  the  tenants  in' the  building 
had  the  right  to  the  use  of  the  basement,  the  laundry  room, 
the  washing  machine  and  wringer.  Joel  Powell,  the  son  of 
Lewis  Powell,  was  a  Member  of  his  family  and  was  in  no  sense 
a  trespasser  at  the  time  of  the  accident.  The  janitor  of  the 
building,  Otto  Herzog,  stated  that  there  were  a  good  many 
children  living  in  the  building.  The  Powells  had  lived  in 
the  premises  for  two  and  one-half  years  prior  to  the  accident, 
which  occurred  about  five  o'clock  p.  m,,  June  25,  194-1.  Joel 
Powell  was  then  four  years  and  ten  months  old.  At  the  rear 
of  the  building  there  is  a  walled  passageway  tliat  leads  into 
the  basement  and  the  Powell  family  and  other  tenants  sometimes 
used  this  passageway  in  going  to  their  apartments.  The  laundry 
room,  in  which  the  electrically  operated  washing  macliine  and 
wringer  were  located,  is  walled  off  from  the  rest  of  the  basement 
and  is  entered  through  a  door.  By  dropping  a  dime  in  a  slot  and 
then  plugging  the  electric  cord  into  a  socket  in  the  wall  the 
machine  would  opeiate  for  twenty  minutes.  While  the  machine 
was  operating  the  wringer  could  be  turned  on  and  off  by  a  button. 
The  socket  in  the  wall  was  located  somewhere  between  three  and 
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four  feet  above  the  floor.  The  laundry  room  and  washing 
machine  were  for  the  use  of  all  of  the  tenants  and  the  door 
to  that  room  was  never  locked  except  at  night.  The  tenants 
were  not  furnished  keys  to  that  door.  In  going  along  the 
passageway  in  the  basement  one  could  see  a  part  of  the  laundry 
room.  On  the  day  of  the  accident  Joel  and  his  two  older 
sisters  returned  home  from  the  school  playground  and  entered 
the  rear  of  the  building  through  the  basement  passageway,  Joel 
ran  into  the  laundry  room  to  hide  from  his  sister  Joyce  and 
the  wind  blew  the  door  shut.  Joyce,  who  was  then  in  the  passage- 
way, turned  the  knob  of  the  door  to  open  it  but  found  it  locked. 
In  a  few  minutes  she  heard  a  noise  in  there  and  ran  upstairs 
to  th*  apartment  of  Mrs.  Montgomery,  the  resident  manager  of 
the  building,  to  get  a  key  to  the  laundry  room.  Mrs.  Montgomery, 
who  was  subsequently  married  to  a  man  named  MacKey,  and  Joyce 
went  back  to  the  basement]  Mrs.  Montgomery  had  a  key  to  the 
laundry  room,  but  when  they  got  to  the  door  of  the  laundry 
room  Joel  had  opened  the  door  and  was  standing  there  holding 
his  right  hand  behind  him.  The  child  sustained  serious  in- 
juries to  his  right  hand,  but  as  there  is  no  contention  that 
the  damages  awarded  are  excessive  it  is  unnecessary  for  us  to 
detail  the  injuries  he  sustained,  ieveral  v/itnesses  for 
plaintiffs  testified  that  they  had  seen  children  playing  in 
the  laundry  room  prior  to  the  accident;  that  children  kept 
boxes  there  that  they  used  for  lemonade  stands.  Otto  Herzog, 
the  janitor,  did  not  live  in  the  building.  He  testified,  for 
defendant,  that  he  had  never  seen  children  playing  in  "the 
wash  room"  and  that  he  did  not  know  of  any  children  that 
played  there.  To  impeach  this  testimony  plaintiffs  called 
Bernard  L,  Drake,  an  investigator  for  the  attorney  for  plain- 
tiffs, who  testified  that  he  had  talked  with  .ierzog  about 
the  accident  and  that  Herzog  told  him  that  on  occasions  before 
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the  accident  he   had  chased  boys  and  children  out  or  the  laundry 
room.  Herzog  was  also  the  janitor  of  another  apartment  build- 
ing close  to  the  one  where  the  accident  occurred  and  there  was 
a  laundry  room  In  that  building  similar  to  the  one  in  the  build- 
ing in  question.  After  Drake  had  testified  Herzog  again  took 
the  stand  and  admitted  that  he  had  talked  with  Drake  but  that 
he  Mdidn»t  tell  him  anything  about  the  other  children; H  that 
"I  told  him  my  frau  and  tie  manager  of  the  building  chased  then 
out  from  154,"  the  other  building  In  which  he  was  janitor,  and 
that  Joel  Powell  was  one  of  the  children  they  chased  out.  The 
building  in  which  the  accident  occurred  is  numbered  130.  Mrs. 
Anne  ^iaeKey  (formerly  Mrs.  Montgomery)  the  resident  manager  of 
the  building,  called  by  defendant,  was  not  asked  by  his  counsel 
whether  she  had  ever  seen  or  heard  of  children  playing  in  and 
around  the  washing  machine  in  the  laundry  room,  but  she  was 
asked  whether  she  knew  of  any  children  being  injured  in  that 
room  prior  to  the  accident  to  Joel. 

Defendant  contends  that  the  trial  court  should  have 
directed  verdicts  in  his  favor  and  should  have  entered  judg- 
ments for  him  notwithstanding  the  verdicts. 

Rule  22  or  the  Supreme  court  provides:  "The  power  of 
the  court  to  enter  judgment  notwithstanding  the  verdict  may  be 
exercised  in  all  cases  ?/here,  under  the  evidence  in  the  case, 
it  would  have  been  the  duty  of  the  Court  to  direct  a  verdict 
without  submitting  the  case  to  the  jury." 

MfA  motion  to  instruct  the  jury  to  find  for  the  defend- 
ant is  in  the  nature  of  a  demurrer  to  the  evidence,  and  the  rule 
is  that  the  evidence  so  demurred  to,  in  its  aspect  most  favorable 
to  the  plaintiff,  together  with  all  reasonable  inferences 
arising  therefrom,  must  bo  taken  most  strongly  in  favor  of  the 
plaintiff.  The  evidence  is  not  weighed,  and  all  contradictory 
evidence  or  explanatory  circumstances  must  be  rejected.  The 
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question  presented  on  such  motion  is  whether  there  is  any 
evidence  fairly  tending  to  prove  the  plaintiff »s  doclaration. 
In  reviewing  the  action  of  the  court  of  which  complaint  is 
made  we  do  not  weigh  the  evidence,  -  we  can  loolz   only  at 
that  which  is  favorable  to  appellants  Yes;:  v.  Ycss.,  255  HI. 
414 j  licCune  v.  Reynolds,  233  id,  183;  Lloyd  v.  ?.us_h,  273  id, 
439.'  (Hunter  v.  Trouuf  315  111.  293,  296,  297.)"  Giahan 
v.  Richardsonlf  234  111,  ipp,  493,  495.  Seea  also,  olever 
y^cur^iss, Jcaiidy_Go . ,  293  111.  App,  586,  597;  ■■'gq-gr.-yjL 
Safeway  Line s 5  Inc , f   304  111,  App*  302,  312,  3133  McCarthy 
v.  Rorrisonf  2S3  111,  App»  129  j  Rose  v.  City  of  Chlcacoj 
317  HI.  App.  1,  12.) 

This  is  not  an  attractive  nuisance  case,  although  a 
considerable  part  of  the  brief  of  defendant  is  based  upon  the 
assumption  that  plaintiffs  treated  it  as  such* 

Plaintiffs  state  that  the  attractive  nuisance  doctrine 
is  not  in  this  case  because  the  boy  was  not  a  trespasser  at 
the  time  of  the  accident,  and  they  practically  concede  that 
their  case  is  based  upon  counts  three  and  four.  The  question 
of  contributory  negligence  is  not  present  because  Joel  Powell 
was  less  than  five  years  of  age  at  the  time  of  the  accident. 
Defendant  argues  that  the  washing  saaehine  and  wringer  located 
in  the  laundry  room  of  the  basement  did  not  constitute  an 
attractive  nuisance,  and  cites  in  support  of  the  argument  a 
number  of  attractive  nuisance  cases  where  tee  Injured  party 
was  a  trespasser,  but  these  cases  have  no  application  to  the 
facts  in  the  instant  case.  In  passing  upon  defendant's  motions 
the  material  questions  for  the  trial  court  to  decide  were: 
Did  plaintiffs4  evidence  tend  t©  prove  that  this  washing 
machine  *ith  an  elec  brically  operated  wringer  placed  in  the 
basement  for  the  use  of  tenants,  to  which  children  had  access 
at  all  times  through  an  open  and  unlocked  door,  was  of  an 
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inherently  dangerous  nature  to  youm  children  who  might  bo 
attracted  by  it  and  play  with  it?  Did  plaintiffs'  evidence 
tend  to  prove  that  defendant  knew,  or  by  the  exercise  of 
ordinary  care  should  have  known,  that  children  of  tender 
years  might  be  attracted  by  it  and  might  play  with  it,  and 
thereby  be  exposed  to  injury?  The   trial  court  properly 
answered  these  questions  In  the  affirmative,  A  jury  would 
have  a  right  t©  find  that  the  defendant,  in  the  exercise  of 
ordinary  care,  should  have  supplied  the  tenants  with  keys  to 
the  laundry  room  so  that  it  could  be  kept  looked  --./hen  the 
machine  was  not  Z&  use,  and  that  he  should  have  placed  the 
socket  higher  up  on  the  wall  so  that  it  would  be  beyond  the 
reach  of  small  children.  The   argument  of  defendant  that  the 
washing  machine  and  wringer,  as  operated,  was  neither  inher- 
ently dangerous  to  children  nor  attractive  to  them,  is,  in 
our  judgment,  without  the  slightest  merit.  In  our  view  of 
this  appeal  the  accident  to  the  boy  was  just  such  an  accident 
as  might  reasonably  have  been  anticipated  and  foreseen  by  the 
landlord.  It  is  difficult  to  understand  how  defendant  could 
have  expected  that  youn^  children  would  not  be  attracted  by 
and  play  with  this  machine,  that  was  of  an  inherently  dangerous 
nature  to  them.  He  knew  that  when  a  tenant  was  through  using 
the  machine  there  would  remain,  practically  always,  unused 
current,  and  that  all  that  a  child  had  to  do  to  start  the 
machine  was  to  put  the  plug  in  the  socket.  It  is  a  matter  of 
common  knowledge  that  in  this  day  of  electrical  contrivances 
very  small  children  quickly  learn  to  put  a  plug  in  a  socket 
and  to  take  it  out.  The  natural  instincts  of  a  boy  of  the 
age  of  Joel  prompted  him  to  do  just  what  he  did.  Viewed  in 
the  best  possible  light  for  defendant,  it  was  a  question  for 
the  jury  to  determine  \?hether  the  washing  machine  with  the 
electrically  operated  wringer  was  of  an  inherently  dangerous 
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nature  to  children  of  tender  years  who  might  be  attracted  by 
it  and  play  with  it,  and  the  jury  by  their  verdicts  have  ansv/ered 
that  question.  "  e  find  no  merit  in  the  instant  contention  of  de- 
fendant, nor  in  the  further  contention  that  the  verdicts  are 
against  the  manifest  weight  of  the  evidence. 

Defendant  contends  that  the  court  erred  in  refusing  to 
permit  defendant  to  show  that  Joel  Powell  had  been  told  not  to 
go  into  the  laundry  room.   lien  Berdie  Powell,  the  mother  of 
Joel,  was  being  cross-examined  she  was  asked  the  following 
question:   ,; !Q,  Did  you  ever  toll  Joel  not  to  so  in  the  laundry 
room?"  The  objection  of  plaintiffs  to  the  question  was  sustained* 
The  following  is  the  solo  argument  of  defendant  in  support  of 
his  contention;   "The  ruling  of  the  court  was  clearly  error. 
'.  olczek  v.  Public  Service  Cof.  g,42  111,  432,  490."  The  case 
cited  is  an  attractive  nuisance  case,  where  the  boy  was  a 
trespasser,  and  the  Supreme  court,  in  passing  upon  the  alleged 
implied,  invitation,  held  (p.  490):   "The  existence  of  such 
implied  invitation  [to  the  premises  in  question.'  may  be  disproved 
by  evidence  showing  that  the  owner  gave  notice  or  warning  which 
such  child  can  understand  to  keep  off  the  premises.  Proof  of 
such  warning  destroys  the  implication  of  the  existence  of  an  in- 
vitation, and  if  fee  child  goes  on  the  premises  notwithstajading 
such  warning  he  goes  as  a  trespasser  and  the  owner  owes  him  no 
duty  to  protect  him  against  danger."  The  plaintiff  in  the 
I  olezek  case  was  eleven  years  of  age  at  the  time  of  the  accident; 
here  the  plaintiff  was  only  four  years  and  ten  months  of  age  at 
the  time  of  the  accident  and  ?;as  therefore  incapable  of  sueh 
conduct  as  would  constitute  contributory  negligence. 

Defendant  next  contends  that  the  court  erred  in  sustaining 
the  motion  of  plaintiffs'  counsel  to  strike  an  answer  made  by  the 
witness  Otto  Tierzog.  During  the  examination  of  Herzeg  the  follow- 
ing occurred:  "Q.  Did  you  ever  know  of  any  children  prior  te 
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June  2y,   194-1,  being  injured  in  the  wash  room?  A,  Ho,  never 
was  one  Injured."  This  answer  was  stricken  upon  motion  of 
plaintiffs.  Defendant  cites  yolezek  v.  Public  Service  Go.f 
supra f   pp.  £00,  £01,  -in  support  of  the  contention.   hile  it 
may  be  assumed,  for  the  purposes  of  this  appeal,  that  the 
question  stricken  would  have  been  a  proper  one  provided  that 
the  evidence  showed  that  the  conditions  in  the  wash  room  load 
been  always  maintained  without  substantial  change,  there  is  no 
evidence  in  the  record  to  prov     t  the  conditions  in  the 
wash  room  had  been  so  maintained,  and  counsel  at  the  time  the 
answer  was  stricken  made  no  offer  to  supplement  his  proof  in 
that  regard.  In  making  its  ruling  in  the  Volczek  case  the 
Supreme  court  specifically  stated  that  the  evidence  showed 
that  there  had  never  been  a  change  in  the  conditions.  /Tore- 
over,  the  following  occurred  during  the  examination  of  the 
witness  Heraogs   "Q.  Do  )rou  know  when  this  electric  washer 
was  put  in  the  basement-?  A.  Well,  I  know  there  was  lots  of 
them  ©hanged  around.  Some  were  out  of  commission  and  the 
washing  machine  company,  when  something  was  gone  wrong  with 
the  washing  machine  —  the  washing  machine  company  would  come 
in  and  change  them  around." 

Defendant  contends  that  the  court  erred  in  refusing  the 
following  instruction  offered  by  defendant:   "If  you  find  from 
a  preponderance  of  the  evidence  that  Lewis  G.  Powell,  one  of 
the  plaintiffs  and  father  of  Joel  Powell,  the  other  plaintiff, 
did  not  exercise  ordinary  care,  either  by  himself  or  through 
others,  for  the  safety  of  Joel  Powell  at  and  Just  preceding 
the  time  of  the  accident  in  question,  and  that  such  lack  of  care 
contributed  to  and  proximately  caused  injuries  to  Joel  Powell, 
then  you  are  instructed  that  the  plaintiff  :.ewis  G.  Powell 
cannot  recover.  ■  No  authority  is  cited  in  sxipport  of  the  con- 
tention. The  instruction  was  not  applicable  to  the  facts  of 
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this  case.  Here  the  evidence  shows  that  the  father  was  not  at 
home  at  the  time  of  the  accident  and  was  then  engaged  in  his 
usual  line  of  work  at  his  business,*  that  he  was  never  in  the 
laundry  room  and  had  no  knowledge  as  to  the  washing  machine 
and  wringer.  The  boy,  at  the  time,  was  in  the  company  of  his 
two  sisters,  both  much  older  than  he,  and  all  of  them  had  a 
perfect  right  to  be  in  the  basement.   fter  the  boy  had  darted 
away  from  the  sisters  and  run  into  the  laundry  room,  the  door 
closed  and  in  some  way  became  locked.  His  sister  Joyce  took 
immediate  steps  to  have  the  door  unlocked.  She  had  to  go  up- 
stairs and  see  Irs,  Montgomery  in  order  to  get  a  key  to  the 
laundry  room.  Under  the  facts  the  jury  might  well  have  been 
misled  by  the  instruction*   ee  McClaren,v»  City  of  Gillespie, 
250  111,  App»  53*  where  the  subject  of  the  care  required  of 
children  under  seven  years  of  age  is  .treated  at  length. 

Defendant  contends  that  the  trial  court  erred  in  re- 
fusing to  give  the  following  instruction  offered  by  him:   "The 
defendants  are  not  liable  in  this  case  and  you  should  return  a 
verdict  of  not  guilty  against  them  unless  you  find  from  a  pre- 
ponderance of  the  evidence,  first t  that  the  washing  machine  and 
wringer  in  Question  were  dangerous:  second,  that  the  defendants 
knew  of  the  dangerous  character  of  the  washing  machine  and 
wringer  or  by  the  exercise  of  ordinary  care  would  have  known 
thereof  before  the  accident  ia  question;  third,  that  the 
defendants  sJhoaJ^^ve^jS^&c^  ** 

question  that  Joel  Powell  or  other  children  would  be  injured 
by  said  washing  machine  or  wringer  while  playing  therewith. 

3£-eJLJ&ffl3LpXJ&^ 

a  jgr  ej^nderan^^  " 

(Italics  ours.)  This  is  a  mandatory  instruction  and  the  parts 
that  we  have  italicized  condemn  it.  This  instruction  requires 

4~  „^OT  tn  -recover,  that  the  washing 
that  plaintiffs  prove,  in  order  00  recover, 
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machine  and  wringer  were  dangerous.  Plaintiff ••  case  was  not 
based  upon  the  theory  that  the  washing  machine  and  wringer 
were  dangerous  to  all  that  might  use  then,  but  that  they 
were  of  an  inherently  dangerous  nature  to  young  children  who 
might  be  attracted  by  the  machine  and  play  with  it.  Jhe  in- 
struction also  requires  plaintiffs  to  prove  that  defendant 
should  have  anticipated  that  Joel  Powell  or  other  children 
would  be  injured  by  said  washing  machine  or  wringer  wliile 
playing  therewith.  Such  is  not  the  law.  The  word  "might" 
instead  ©f  the  italicize,!  word  "would"  would  have  been  the 
proper  word  to  use,  '.Moreover,  the  trial  court  gave  to  the 
jury  the  following  instruction  offered  by  defendants   "i'he 
court  instructs  the  jury  that  the  defendants  are  not  liable 
in  this  case  unless  you  find,  from  the  preponderance  of  the 
evidence,  that  the  defendants  knew  or  by  the  exercise  of  due 
care  should  have  known  on  and  before  June  2?,  19<L1>  that  Joel 
Powell^  one  of  the  plaintiffs,  or  other  children,  would  have 
been  attracted  to  the  I   ndants'  ..ashing  machine  and  wringer 
in  the  building  in  which  said  plaintiff  live*  and  would  be  in- 
jured when  such  children  were  playing  with  the    dng  machine 
and  wringer."  This  instruction  should  not  have  been  given.  It 
contains  the  same  vice  as  the  last  one.  It  required  plaintiffs 
to  prove  that  defendants  kney/  or  by  the  exercise  of  due  care 
should  have  known  that  children  would,  be  attracted  to  the  washing 
machine  and  wringer  and  would  be  injured. 

Defendant  lias  had  a  fair  trial,  the  verdicts  and  judgments 
were  warranted  by  the  evidence,  and  the  judgments  of  the  Circuit 

court  of  Cook  county  are  affirmed, 

JttDGIJSNTS  •'.     5D« 

Sullivan,  P.  J*,  and  Friend,  J.,  concur* 
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COURT  OF  COOK  COUNTY. 


4-3132 

ELIZABETH  ORR,  for  the  use 
of  S.  C.  LURIE,  etc., 

Appellant, 

v. 

FIRST  KATIOWAL  BAJSK  01         I  .  .GO 
et  al., 

sllees. 

Li 
Ml.  JUSTICE  SCAF.LAK  DELIVERED  THE  OPINIOH  OF  THE  COURT. 

♦  ..  Lurie,  assignee,  etc.,    teals  from  a  judgment 
entered  in  a  garnishment  proceeding  in  favor  of  the  inter- 
pleader, Florence  Orr, 

In  the  case  of  Lorenz Ilehlet  al._  yt  Immel  ^tate  BankP 
a  corp.  fl  et  al. .  judgments  were  obtained  by  the  receiver  of 
the  bank  against  Elizabeth  (IJrs.  James  P.)  Orr  and  many- 
other  stockholders  on  July  3,  1934,  and  on  January  23,  1942, 
all  of  the  judgments  ?/ere  revived.  The  judgment  against 
Mrs.  Orr,  in  the  sum  of  $4^0,84,  was  thereafter  assigned  to 
S,  C,  Lurie,  appellant.  Execution  issued  on  the  judgment 
and  it  was  returned  "no  property  found"  and  "no  part  satis- 
fied."  Appellant  then  filed  an      vit  for  garnishment, 
in  which  he  prayed  that  First  National  Bank  of  Chicago  be 
sum&oned  as  garnishee,  and  summons  issued,  The  verified 
answer  of  the  garnishee  to  the  interrogatories  filed  by 
appellant  stated  that  at  the  time  of  the  service  of  garnish- 
ment summons  and  interrogatories  "it  had  recorded  upon  its 
savings  department  books  and  records  a  savings  account  in 
the  name  of  Elizabeth  Orr  with  a  balance  of  $1,039.44,  * 
that  it  has  been  informed  that  the  funds  on  deposit  in  the 
aforesaid  savings  account  are  the  property  of  Florence  C.  Orrj 
that  the  said  funds  were  deposited  in  said  savings  account  in 
the  name  of  Elizabeth  Orr  for  convenience  only;  that  Elizabeth 
Orr  has  no  interest  in  said  funds  and  that  Florence  C.  Orr 
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ll an  adverse  claimant  to  the  said  funds."  As  appellant  now 
questions  the  right  of  the  garnishee  bank  to  incorporate  in 
its  answer  the  statement  that  loronce  C.  Orr  made  claim  to 
the  fund  in  the  deposit  account,  we  may  state,  at  this  point, 
that  it  was  the  duty  of  the  garnishee  to  inform  the  court, 
if  it  had  knowledge,  that  the  fund  was  not  the  property  of 
the  judgment  debtor  but  belonged  to  another,  (3ee  Dandrid^e 
v,  northern  Trust  Co.,  210  111.  i-l?p+   133,  1-,1,)   an  inter- 
pleader was  filed  by  Florence  Orr,  which  alleges  "that  the 
monies  in  respect  of  which  the  garnisii.ee,  First  national 
Bank  of  Chicago,  alleges  that  it  has  on  deposit  in  a  Savings 
Accourt  in  the  name  of  Elisabeth  Orr,  except  the  sum  of  $39,46 
and  the  accrued  interest  thareon,  if  any,  was  and  still  is  the 
property  of  -Florence  Orrj  that  the  said  money  was  deposited 
in  said  account  by  Elisabeth  Orr  as  the  agent  of  Florence  Orr 
and  that  as  such  agent  or  otherwise,  Elizabeth  Orr  does  not 
now  and  did  not  at  any  time  have  any  right,  title  or  interest 
in  or  to  said  money,  FJhsrefore,  she  prays  that  this  Court 
enter  an  order  declaring  F    :.he   said  money,  except  the  sum 
of  $39»46  and  the  accrued  interest  thereon,  if  any,  lawfully 
and  legally  is  her  property  and  that  she  is  lawfully  entitled 
to  the  possession  of  the  same  *  '   V  The  assignee  filed  an 
answer  to  the  interpleader,  in  which  he  denied  that  the  moneys 
on  deposit  in  the  First  National  Bank  of  Chieag©  were  the 
property  of  Florence  Orr,  and  alleges  the  moneys  were  the  sole 
property  of  Elizabeth  Orr;  "that  by  virtue  of  the  deposit  of 
said  fund  in  the  name  of  Elisabeth  Orr,  said  fund  was  then  and 
there  constituted  the  sole  property  of  Elizabeth  Orr,  and  that 
said  Elizabeth  Orr  is  the  only  person  v.ho  could  make  withdrawals 
therefrom;  that  nothing  appears  in  and  by  the  records  of  said 
First  National  Bank  of  Chicago,  as  garnishee  herein,  wherein 
and  whereby  the  interest  of  said  Florence  Orr  in  and  to  said 
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fund  is  established  in  any  Jiianner  or  form,  Y.herofore,  #  *  * 

said  S«  C.  Lurie  prays  that  said  inter-plea  be  dismissed." 

The  ease  was  tried  by  the  court,  Judge  Prystalski, 

who  entered  a  judgment  in        found     t  the  funds 

on  deposit  in  the  Savings  Account  in  the  name  of  Elizabeth 

Orr  with  the  First  Rational  Bank  of       ,  garnishee 
defendant  herein,  the  sum  of  $1001.04,  in  said  account,  is 
the  property  of  Florence  Orr,  intervening  petitioner  herein; 
that  said  sum  of  $1001,04  was  held  in  trust  for  Florence  Orr 
by  Elizabeth  Orr;  that  Florence  Orr  is  entitled  to  the  posses- 
sion of  said  sum  of  $1001,04,  and  the  sane  is  not  subject  to 
garnishment  herein,  and  further  finds  that  the  sum  of  $39.74 
on  deposit  in  said  savingr  recount  is  the  property  of 

lizabeth  Orr,  It  Is  Therefore  Ordered,       1   and  Decreed 
that  judgment  be  entered  against  the  First  rational  Bank  of 
Chicago,  garnishee  defendant,  herein,  on  its  answer  heretofore 
filed  herein,  in  the  sum  of  $39*70  in  favor  of  Elizabeth  Orr 
for  the  use  of  S,  C«  Lurie,  assignee  of  Oak  Park  Trust  & 
Savings  Bank,  etc."  It  is  from  that  .judgment  that  the 
assignee  appeals* 

loeliant  states;   "The  Appellant's  theory  is  that 
upon  the  answer  of  the  garnishee  being  filed  in  which  it  is 
averred,  'that  it  had  recorded  upon  Its  savings  department  books 
and  records  a  saving  account  in  the  name  of  Flizabeth  Orr  with 
a  balance  of  $1059,46',  the  Appellant  was  then  and  thereupon 
entitled  to  a  judgment  in  favor  of  Elizabeth  Orr  for  the  use 
of  S.  c.  Lurie,  and  against  the  First  national  Bank  of  Chicago, 
as  Garnishee  for  the  amount  of  his  judgment  and  costs;  that 
funds  deposited  in  a  bank  in  the  name  of  one  person,  who  is 
recorded  by  the  bank  as  being  the  owner  of  such  funds,  cannot 
be  claimed  by  another  in  a  garnishment  proceeding;  that  gar- 
nishment is  a  proceeding  by  virtue  of  statute  on  the  law  side 
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of  the  Court  and  that  the  garnishee  as  such,  cannot  adminis- 
ter equitably,  funds  on  deposit  with  it*" 

The  following  are  the  alleged  errors  relied  upon  by 
appellant  for  a  reversal  of  the  judgment:   "(1)  The  Trial 
Court  erred  in  denying  the  motion  of  Appellant  at  the  close 
Of  Appellant's  case  for  a  finding  and  judgment  in  his  favor. 
(2)  The  Trial  ;ourt  erred  in  admitting  the  testimony  of 
Florence  Orr  on  her  Interplea,  (3)  The  Trial  Court  erred 
in  finding  the  sum  of  $1001.04  to  be  the  property  of  Florence 
Orr."  As  to  point  (2):  uhen  Florence  Orr  was  called  as  a 
witness  appellant  made  no  objection  as  to  her  competency  as 
a  witness  and  he  is,  therefore,  precluded  from  raising  in 
this  court  the  point  made  in  contention  (2).  (See  Chamblin 
v^^?LlQAIAfe  Ins.  Co,.  292  111,  App.  ft2,  £35,  and  cases 
cited  therein.)  As  to  point  (1)  it  is  sufficient  to  say  that 
as  Florence  Orr  had  filed  an  interpleader  in  the  proceeding 
the  trial  court  was  bound  to  pass  upon  that  interpleader 
before  he  could  make  a  finding  and  judgment  in  the  case. 
Florence  Orr  had  a  clear  right  to  file  an  interpleader. 
Sections  11  and  12  of  the  Garnishment  Act  (ch,  62,  pars.  11, 
12,  111,  Rev.  Stat,  1943)  read  as  follows: 

"11.  Adverse  claimants.]  Sec.  11.  If  it  appears 
that  any  goods,  chattels,  choses  in  action,  credits  or 
effects  in  the  hands  of  a  garnishee  are  claimed  by  any  other 
person,  by  force  of  an  assignment  from  the  defendant,  or 
otherwise,  the  court  or  justice  of  the  peace  shall  permit 
such  claimant  to  appear  and  maintain  his  right.  If  he  does 

not  voluntarily  appear,  notice  for  that  purpose  shall  be 

issued  and  served  on  him  in  such  a  manner  as  the  court  or 

justice  shall  direct. 

'•"12.  Adverse  claims  .Trial.]  Sec.  12.  If  such 

claimant  appears,  he  may  be  admitted  as  a  party  to  the  suit, 


,i 

; 

r 

i  . 

.      C 

S 


■5- 


so  far  as  respects  his  title  to  the  property  in  question, 
and  may  upon  ten  days'  notice  of  the  claim  of  such  claimant 
to  such  property,  stating  the  amount  and  character  thereof, 
being  served  upon  the  garnishee,  allege  and  prove  any  facts 
showing  the  right  of  such  claimant  to  the  possession  of  ^uch 
property  and  such  allegations  shall  be  tried  and  determined 
in  the  manner  hereinbefore  provided.  In  case  it  appears 
that  all  or  any  part  of  such  goods,  chattels,  choses  in 
action,  credits  or  effects  are  the  property  of  such  claimant 
and  such  claimant  is  then  entitled  to  the  possession  thereof, 
the  court  shall  order  the  delivery  thereof  to  such  claimant. 
If  such  person  shall  fail  to  appear  after  having  been  served 
with  notice  in  the  manner  directed,  he  shall,  nevertheless, 
be  concluded  by   the  judgment  in  regard  to  his  claim." 

Indeed,  when  Florence  Orr  filed  the  interpleader 
appellant  did  not  question  in  any  apt  way  her  right  to  file 
it.  Be  filed  an  answer  to  it  In     t  he  denied  that  any 
of  the  funds  on  deposit  were  the  property  of  Florence  Orr, 
and  alleged  that  the  fund  was  the  sol©  property  of  Elizabeth 
Orr, 

;  c-llant  also  contends  that  garni shment  is  strictly 
a  legal  proceeding  and  that  "the  equitable  issues,  if  any, 
arising  out  of  the  ownership  of  this  money,  cannot  be  ad- 
judicated in  a  garnishment  proceeding."  Section  24  of  the 
Garnishment  Act  (ch,  62,  Par.  24,  111.  Rev.  Stat.  1943) 
provides? 

"24,  Equitable  powers  of  court.]  Sec.  24,  -hen  it 
shall  appear  that  any  garnishee  has  in  his  hands,  or  under 
his  control,  any  goods,  chattels,  choses  in  action  or 
effects,  belonging  to  or  which  he  is  bound  to  deliver  to 
the  defendant,  with  or  without  condition,  the  court  or 
justice  of  the  peace  may  make  any  and  all  proper  orders  in 
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regard  to  the  delivery  thereof  to  the  proper  officer,  and  the 
sale  or  disposition  of  the  same,  and  t  In  of  any 

lien  thereon,  and  nay  authorize  the  p;;:rnishee  to  sell  any  such 
property,  or  collect  any  chosos  in  action,  and  account  for  the 
proceeds  thereof;  or,  if  the  proceeding  be  in  a  court  of  record, 
the  court  nay  appoint  a  receiver  to  take  possession  and  sell, 
collect  or  otherwise  dispose  of  the  same,  and  make  all  orders 
in  regard  thereto  which  nay  be  necessary  or  equitable  between 
the  parties*" 

In  Fidelity  Goal  Co.  v.  Diamond f   322  111.  App,  229,  240, 
241,  we  held  that  the  Garnishment  Act  confers  equitable  powers 
upon  the  court  in  garnishment  proceedings. 

ellant  contends  that  the  trial  court  was  not  justi- 
fied, under  the  evidence,  in  finding  that  the  sum  of  $1,001.04 
was  the  property  of  Florence  Orr,  In  Horris  v.  Carroso ,  292 
111.  App.  620,  we  had  before  us  a  case  similar  to  the  instant 
one.  In  our  opinion  wo  stated  (p.  625) i 

"A  judgment  creditor  has  no  g]         .:.  to  the 
property  in  the  hands  of     jarnishe   ;han  has  the  judgment 
debtor  and  it  is  only  the  judgment  debtor's  property  and 
credits  which  can  be  reached  by  process  of  garnishment,  not 
the  property  and  credits  which  he  has  in  trust  for  others* 
(Hair  v.  North  V.e stern  I?at.  Bank.  5'0  111.  ,  •  211j  Dandridfip. 
V.  Northern  Trust  Co.  a  21 8  111.  App.  138,3  The  money  in  the 
accounts  in  the  garnishee  bank  in  the  name  of  Vera  Carroso, 
one  of  the  original  judgment  debtors,  was  not  subject  to 
garnishment  for  the  payment  of  the  obligations  of  the  said 
Vera  Carroso  since  it  was  clearly  shown  to  be  the  money  of  the 
intervening  petitioner  and  held  in  trust  for  her  by  her 
sister." 

In  the  instant  case  the  trial  court  saw  and  heard  the 
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v/itnesses  and  in  his  decision  he  stat    hat  he  was  satis- 
fied that  the  sum  of  $1001.04  in  the  deposit  account  was 
held  in  trust  for  Florence  Orr  by  Elizabeth  Orr,  and  that 
7'lorence  Orr  was  entitled  to  the  possession  of  said  sum. 
After  a  careful  examination  of  the  evidence  bearing  upon 
the  question  we  are  are  s    j  ied  with  the  finding  of  the 
trial  court. 

The  judgment  of  the  Circuit  couri  of  Cook  county  is 
.rmed. 

JTJ3X  EHT  A! 

Sullivan,  P.  ;i\f   and  Friend,  J»,  concur. 
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43343 

PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendant  in  Error, 

v, 

ANTHONY  AVERSA, 


ERROR  TO  MUNICIPAL 
COURT  OF  CHICAGO. 


Plaintiff  in  Error, 
MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

Anthony  Aversa,  defendant,  sued  out  a  writ  of  error 
to  reverse  a  judgment  of  the  Municipal  Court  of  Chicago  find- 
ing him  guilty  of  the  offense  of  pandering.  By  an  order  of 
this  court  the  case  of  People  of  the  State  of  Illinois  v, 
Lewis  Raymond,  Gen*  No,  43344,  was  consolidated  for  hearing 
with  the  instant  case  and  it  was  provided  in  the  order  that 
the  abstracts  and  briefs  filed  in  the  instant  case  should 
also  stand  as  the  abstracts  cud  briefs  in  the  Raymond  case. 
In  each  case  the  defendant  v/as  charged  in  an  infor- 
mation with  the  offense  of  pandering.  Defendants  waived  a 
jury  trial  and  the  trial  court  found  each  of  the  defendants 
guilty  and  sentenced  each  to  serve  six  months*  imprisonment 
in  the  House  of  Correction  and  to  pay  a  fine  of  $300,  Each 
sued  out  a  writ  of  error. 

An  agreed  statement  of  facts  was  presented,  approved 
and  ordered  filed  in  the  Municipal  Court  of  Chicago.  It 
reads  as  follows  J 

"It  is  stipulated  and  agreed  by  and  between  the  People 
of  the  State  of  Illinois  and  the  defendants,  Anthony  Aversa 
and  Lewis  Raymond,  that  the  following  is  a  true  and  correct 
statement  of  the  evidence  introduced  in  the  cases  entitled, 
'People  of  the  State  of  Illinois  vs.  Anthony  Aversa  and  Lewis 
Raymond,  Nos.  44153  58100  and  44MC  58102,  «  tried  before  His 
Honor,  Judge  Irvdji  Clorfene,  Associate  Judge  of  the  Municipal 
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Court  of  Chicago  on  August  25,  1944  j 

"Helen  Broeker,  the  complainant,  testified  that  while 
employed  as  a  '26'  girl  at  the  Best  Bet  Inn,  Broadway  near 
Barry  Avenue,  Chicago,  Illinois,  the  defendant,  Anthony  Aversa, 
a  patron  of  the  place,  played  the  '  2o'  game  with  her  and  while 
playing  with  her  engaged  her  in  a  conversation.  3he  told  him 
she  had  recently  come  to  Chicago  from  '..isconsin  and  that  this 
was  the  best  job  she  could  obtain.  The  defendant,  Aversa, 
told  her  he  was  a  business  man  with  good  connections  and  could 
get  her  a  good  job.  He  took  her  telephone  number  and  said  he 
would  call  her  soon.  The  following  week  he  telephoned  her 
requesting  that  she  meet  him  on  the  corner  of  Diversey  Blvd. 
and  Clark  Street  in  Chicago  and  that  he  would  have  her  meet 
some  of  his  business  friends.  She  met  him  there  and  he  then 
took  her  to  the  De  Lazon  Restaurant  on  Diversey  Blvd.  where  he 
introduced  her  to  a  man  whom  he  said  was  his  brother  and  a 
young  lady,  Dorothy  Udell,  whom  he  stated  was  his  sister.  They 
had  dinner  there  and  spent  two  hours  talking  business  in  general 
and  a  possible  job  for  the  complainant.  There  was  no  discussion 
concerning  sex,  immoral  or  illicit  dealings. 

"After  leaving  the  restaurant,  all  three  went  to  the 
apartment  of  the  defendant,  Aversa,  located  at  ?40  Wellington 
Street,  Chicago.  Aversa' s  brother  left  shortly  thereafter. 
Then  the  defendant,  Aversa,  left  for  about  five  minutes  and 
returned  to  the  apartment.  Aversa  said  to  the  complainant, 
'How  about  moving  to  a  nicer  hotel?'  He  said  he  could 
arrange  for  it.  When  she  said  that  she  could  not  afford  it 
and  owed  a  small  bill  at  the  hotel  she  was  living  in,  Aversa 
said  he  would  pay  her  old  bill  which  amounted  to  Seven  Dollars 
($7.00)  and  that  he  would  also  pay  the  rent  for  a  better  room 
in  a  better  hotel.  Aversa  phoned  the  hotel  where  the  complain- 
ant lived  and  told  them  that  the  complainant  was  checking  out 
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and  that  he  would  call  and  nick  up  her  personal  belongings. 
He  then  left  and  told  the  complainant  to  wait  for  his  call. 

rersa  left,  the  complainant  remained  with 
Dorothy  Udell  who  explained  to  the  complainant  various  ways 
of  having  sexual  intercourse.  Later  A versa  called  up  and 
told  them  to  meet  him  at  the  "  entemere  Hotel  on  Diversey 
Blvd.  Complainant  and  Dorothy  Udell  went  to  the  Pentemere 
Hotel.  Dorothy  Udell  left  the  complainant  shortly  after 
they  arrived  there*  The  complainant  was  met  by  the  bellboy, 
Lewis  Raymond,  the  defendant,  who  said  'you  are  already 
registered,  I  will  take  you  up  to  your  room. '  She  found 
her  belongings  already  in  the  room.  After  a  short  while 
Aversa  came  in  the  room  and  told  her  that  the  bellboy  would 
bring  men  to  her  room  for  intercourse  and  that  she  was  to 
get  at  least  five  dollars  from  each,  man  for  each  act,  and 
turn  the  money  over  to  Lewis  Raymond,  who  would,  in  turn, 
give  it  to  Aversa,  He  told  her  she  would  get  Two  Dollars 
out  of  every  Five  Dollars.  He  told  her  he  would  be  back 
later  and  left*  The  bellboy,  Lewis  Raymond,  brought  up 
three  men  that  night  and  she  had  sexual  intercourse  with 
them.  She  received  the  total  sum  of  Nine  Dollars  ($9.00) 
which  she  turned  over  to  Raymond.  The  last  act  of  sexual 
intercourse  took  place  about  2:00  o'clock  in  the  morning  on 
August  23,  1944j  aad  then  later  defendant,  Aversa,  came  back 
and  told  complainant  that  from  now  on  she  was  to  do  exactly 
as  she  was  told  by  Raymond,  She  was  not  to  go  out  and  make 
any  dates  or  have  any  affairs  except  as  Raymond  arranged  it. 
If  she  did  he  would  break  every  bone  in  her  body.  She  then 
went  to  sleep  and  in  the  morning  she  talked  to  her  girl 
friend  and  about  11:00  o'clock  A.  M.  notified  the  polioe 

and  filed  a  complaint. 

"On  cross  examination  she  admitted  that  she  had  sexual 
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relations  with  men  in  Wisconsin  prior  to  meeting  Aversa,  and 
had  men  visit  her  at  her  apartment  in  Chicago,  but  denied  having 
sexual  intercourse  with  them.  She  also  admitted  that  she  did 
not  give  any  money  to  the  defendant^  Aversa. 

"The  arresting  police  officer  testified  that  the  coiu- 
plainant  came  into  the  police  station  at  Town  Hall  and  on  ;„ugust 
23,  1944,  about  11:00  o'clock  A.  SI*  made  a  complaint  regarding 
Aversa* 

orot  7  Udell  testified  that  she  worked  at  the  Preview 
Cocktail  Lounge,'  that  she  was  living  with  the  defendant,  Aversa, 
in  the  apartment  visited  by  Helen  Broeker,  the  complainant.  She 
denied  having  any  conversation  with  the  complainant  regarding 
sexual  intercourse  and  denied  that  Aversa* s  brother  was  with 
them  at  the  DeLazon  Restaurant. 

"Lewis  Raymond,  the  bellboy,  testified  that  he  is 
thirty-two  years  of  age  and  that  he  was  never  in  any  trouble 
before  in  his  life  or  that  he  had  ever  been  arrested  before 
this  time.  He  denied  that  he     kit  any  men  to  the  complain- 
ant's room  or  that  he  received  any  money  from  the  complainant. 
"On  cross  examination  he  admitted  that  he  knew  the  de- 
fendant, Aversa,  before  August  23,  1944* 

"Anthony  Aversa,  defendant,  testified  that  he  is 
thirty-five  years  of  agej  that  he  was  never  arrested  before  in 
his  life  and  was  never  in  any  trouble.  He  testified  that  he 
met  Helen  Broeker  at  the  Best  Bet  Inn  and  played  the  l26» 
game  with  her*  He  said  he  invited  her  to  dinner  with  his  girl 
friend  because  she  said  that  she  was  lonesoiae.  She  asked  him 
to  help  her  move  and  that  he  assisted  her  in  moving  to  the 
Bentemere  Hotel .  He  denied  the  charges  contained  in  the  infor- 
mation. He  denied  that  he  discussed  any  sex  matters  with  her 
or  that  he  told  hep  that  the  bellboy,  Lewis  Raymond,  would 
bring  men  to  her  room.  He  denied  that  he  told  her  that  she 
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was  to  get  Five  dollars  ($5«°°)  for  each  act  of  intercourse 
and  that  it  was  to  be  turned  over  to  a  bellboy.  He  denied 
making  any  threats* 

"On  cross  examination,  /.versa  admitted  that  he  had  no 
source  of  income  for  the  past  six  months*  He  explained  this 
by  saying  that  he  had  been  sick  and  had  had  a  serious  operation. 
Prior  to  his  illness  he  said  he  had  worked  in  a  gambling  place 
for  several  years, 

"At  the  conclusion  of  the  evidence  the  Court  found  the 
defendants,  Anthony  Ayersa  and  Lewis  Raymond*  guilty  and  sen- 
tenced the  defendants  to  a  terra  of  six  months  in  the  House  of 
Correction  and  a  fine  of  Three  Hundred  Dollars  ($300,00). 

"The  Court  overruled  motions  for  new  trial  and  arrest 
of  judgment. 


tate»s  attorney  of  Cook  Counts 

"By  Samuel  ,  irgel 

"Assistant  State 1s  Attorney 

"Charles  U  Bellows 

"Attorney  for  Defendants" 

We  find  no  merit  in  the  contention  raised  on  behalf  of 

defendant  Aversa  that  the  trial  court  erred  in  denying  his 

motion  to  quash  the  information  against  him.  The  information 

charges  "that  Tony  Aversa  alias  Tony  Udell  the  defendant, 

heretofore,  to-wit,  on  the  22nd  day  of  Aug  A.  D.  1944,  at 

the  City  of  Chicago,  aforesaid,  did  unlawfully,  knowingly  and 

wilfully  did  cause,  induce,  persuade  and  encourage  Helen 

Broeker,  a  female  person  who  was  then  and  there  an  inmate  of 

a  certain  house  of  prostitution  located  at  601  W.  Diversey 

Pkwy.  Room  331  &  408  in  the  City  of  Chicago,  Illinois,  known 

to  said  Helen  Broeker  to  be  such  house  of  prostitution,  to 

remain  therein  as  such  inmate  by  the  use  of  certain  promisee, 

threats,  violence,  devices  and  schemes,  that  is  to  say,  by 
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threats  to  remain  in  said  room  and  do  acts  of  prostitution 
and  so  the  defendant  is  guilty  of  the  crime  of  pandering, 
contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  People  of 
the  State  of  Illinois,"  Paragraph  170  of  the  Criminal  Code 
(oh,  38,  111.  Rev,  Stat,  I943)  that  defines  the  offense  of 
pandering,  was  intended  to  cover  the  various  devices  and 
schemes  by  which  the  vile  offense  of  pandering  is  practiced. 
The  offense  charged  against  defendant  Aversa  is  a  statutory 
one  and  the  information  follows  the  language  of  the  statute 
and  sets  forth  specific  facts  sufficient  to  apprise  the  de- 
fendant of  the  nature  of  the  charge  made  against  him.  It 
appears  from  the  record  that  no  grounds  were  set  up  in  support 
of  the  oral  motion  to  quash.  The  agreed  statement  of  facts 
shows  that  defendant  Aversa  and  his  attorney  understood  the 
nature  of  the  charge  that  was  mad©  against  him  and  evidence 
was  introduced  in  his  behalf  to  meet  the  charge.  There  is  no 
claim  made  that  defendant  Aversa  had  any  trouble  in  preparing 
and  presenting  his  defense.  No  complaint  is  made  as  to  the 
sufficiency  of  the  information  filed  in  the  case  against 
defendant  Raymond,  It  charges  that  Raymond  "unlawfully,  and 
wilfully,  did  knowingly  without  lawful  consideration,  take, 
accept  and  receive  a  certain  sum  of  money,  to-wit,  three 
Dollars,  a  certain  thing  of  value,  to-wlt  from  Helen  Broeker 
a  certain  female  person,  which  said  three  dollars  was  a  part 
of  the  earnings  of  said  Helen  Broeker  from  the  practice  by 
her  of  prostitution," 

Defendants  contend  that  "The  People  failed  to  prove 
beyond  all  reasonable  doubt  that  the  defendants  were  guilty 
of  the  crime  charged  in  the  information,"  They  argue  that 
the  testimony  of  the  prosecuting  witness  is  contradicted  by 
the  testimony  of  the  two  defendants  and  of  Dorothy  Udell  and 
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that  there  Is  no  evidence  that  corroborates  the  testimony  of 
the  prosecuting  witness,  in  People  v.  Bolgier.  359  111.  $8, 
68,  69,  the  court  said:  "The  trial  judge  who  heard  the  case 
saw  and  heard  the  witnesses  testify.  He  had  the  opportunity 
to  observe  their  conduct  and  demeanor  while  testifying  and  was 
in  a  better  position  to  weigh  their  testimony  than  is  a  reviewing 
court.  The  law  has  committed  to  the  jury,  or  to  the  trial  court 
where  a  cause  is  tried  by  the  court,  the  determination  of  the 
credibility  of  the  witnesses  and  of  the  weight  to  be  accorded 
to  their  testimony,  and  where  the  evidence  is  merely  conflicting 
this  court  will  not  substitute  its  judgment  for  that  of  the  jury 
or  the  trial  court.  People  v.  Hangano,  356  111.  I78;  People  v. 
EPXtino,  356  id,  415;  People,  v.,  Arbuthnot,  355  id,  577}   People 
v.  McPheron,  354  id,  331;  People  v.  Herbert^  340  id.  320;  People 
v.  Yates .  339  id.  421;  People  v.  Martin^  304  id,  494."  The 
instant  case  is  peculiarly  one  in  which  the  above  rule  should  be 
enforced,   However,  as  counsel  for  The  People  argue,  there  are 
certain  mountain  peaks  in  the  evidence  that  strongly  corroborate 
the  testimony  of  the  prosecuting  witness.  Defendant  Aversa,  by 
his  own  testimony,  had  been  an  idler  for  six  months,  with  no 
souree  of  income.  Prior  to  that  time  he  had  worked  for  two 
years  in  a  gambling  house.  There  is  no  evidence  that  he  ever 
followed  an  honest  occupation.  Dorothy  Udell  was  his  mistress. 
The  prosecuting  witness  had  recently  come  to  Chicago  from 
Wisconsin  and  was  practically  a  stranger  here:  the  sort  of  woman 
that  panderers  seek.   At  an  inn,  where  she  was  employed,  Aversa 
told  her  that  he  was  a  business  man  with  good  connections  and 
could  get  her  a  good  job.  He  took  her  telephone  number  and 
said  that  he  would  call  her  soon,  A  week  later  he  telephoned 
her  that  he  wanted  her  to  meet  some  of  his  business  friends  and 
he  arranged  a  dinner  at  the  DeLazon  Kestaurant,  He  then  took 
the  prosecuting  witness  and  Dorothy  Udell  to  the  apartment 


«.  -  -  • 

' '       '■  s         e 

.  .. 

;  ■ 

!     - 
'     '  '"  .  \    '  ■■     ..■ 

■   i 

i 

■    i 

I  ,  •'  A 

■ 

■ 


-8- 

that  he  and  Dorothy  Udell  occupied,  and  he  there  proposed  that 
the  prosecuting  witness  should  rove  to  a  better  hotel  and  that 
he  would  arrange  the  matter.  When  the  prosecuting  witness 
told  him  that  she  could  not  afford  such  a  move  and  that  she 
owed  a  small  bill  at  the  hotel  where  she  was  living,  Aversa 
said  he  would  pay  the  bill  and  also  the  rent  for  the  room  in 
a  better  hotel,  and  he  telephoned  the  hotel  where  the  prose- 
cuting witness  lived  and  told  them  that  she  was  checking  out 
and  that  he  would  call  and  pick  up  her  personal  belongings. 
He  then  left,  and  later  telephoned  the  prosecuting  witness  and 
told  her  that  she  and  Dorothy  Udell  should  meet  hin  at  the 
Bentemere  Hotel  on  ".Iversey  boulevard,  and  when  they  went  to 
that  hotel  the  prosecuting  witness  was  met  by  the  bell  boy, 
defendant  Lewis  Raymond,  who  said,  "You  are  already  registered, 
I  will  take  you  up  to  your  room,"  and  she  found  her  belongings 
already  in  the  room*  The  two  defendants  were  acquaintances 
prior  to  the  time  in  question.  As  counsel  for  The  People 
argue,  the  uncontradicted  evidence  leads  to  but  one  reasonable 
conclusion,  via.,  that  the  two  defendants  were  panderers,  seek- 
ing to  ply  their  trade  through  the  prosecuting  witness*  There 
if  nothing  in  the  case  to  indicate  that  the  prosecuting  witness 
had  any  reason  to  make  false  charges  against  the  defendants. 
It  is  apparent  that  she  became  frightened  because  of  the  threats 
made  to  her  by  defendant  Aversa,  and  after  consulting  with  her 
girl  friend  she  decided  to  go  to  the  police*  The  argument  that 
defendant  Aversa,  an  idler,  with  no  source  of  income  for  the 
six  months  preceding  the  trial,  befriended  the  prosecuting 
witness  merely  because  he  found  that  she  was  lonesome,  and 
that  he  paid  her  bill  at  her  hotel  and  personally  moved  her 
belongings  to  another  hotel  -  selected  by  him  -  and  paid  her 
bill  there,  all  out  of  the  goodness  of  his  heart,  does  not 
appeal  to  sound  judgment.  His  whole  conduct  accords  with  that 
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practiced  by  professional  panderers.  Defendant  Raymond  played 
an  important  part  in  the  scheme.  He  sent  men  to  the  prosecuting 
witness  for  purposes  of  prostitution.  He  kept  track  of  her 
earnings  and  collected  money  from  her  for  defendant  Aversa. 
In  the  consummation  of  the  pander  scheme  of  Aversa  it  was 
necessary  for  the  latter  to  have  a  willing  assistant  like 
Raymond o 

After  a  careful  consideration  of  the  argument  made  on 
behalf  of  defendants,  that  the  trial  court  was  not  warranted 
under  the  evidence  in  finding  them  guilty,  we  are  satisfied 
that  there  is  no  merit  in  it,  and  that  the  Judgment  should 
be  affirmed  as  to  both  defendants. 

The  judgment  of  the  Municipal  Court  of  Chicago  finding 
defendant  Anthony  Aversa  guilty  of  the  offense  of  pandering 
is  affirmed* 

JUDGMENT    RRIBD. 

ullivan,  P.  J«,  and  Friend,  J.,  concur, 
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PEOPLE  OP  THE  STATE  OF 
ILLINOIS, 

Defendant  in  Error, 

v, 

LEWIS  RAYMOND, 

Plaintiff  in  Error, 


) 

) 

)  ERP.OR  TO  MUNICIPAL 

) 

)  COURT  OF  CHICAGO, 

) 


1SU    " 


MR.  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  0?  HIE   COURT. 

This  writ  of  error  was  consolidated  for  hearing  in 
this  court  with  the  case  of  People  of  the  State  of  Illinois 
v.  Anthony  Aversa.  Gen.  No.  43343,  in  which  we  have  this 
date  filed  an  opinion,  and  for  the  reasons  stated  in  that 
opinion  the  judgment  of  the  Municipal  Court  of  Chicago 
finding  defendant  Lewis  Raymond  guilty  of  pandering  is 
affirmed. 

JUDGMENT  AFFIRMED, 

Sullivan,  P.  J»,  and  Friend,  J.,  concur* 
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